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FEDERAL ASSET FORFEITURE: 
USES AND REFORMS 


WEDNESDAY, FEBRUARY 11, 2015 

House of Representatives 

Subcommittee on Crime, Terrorism, 
Homeland Security, and Investigations 

Committee on the Judiciary 

Washington, DC. 


The Subcommittee met, pursuant to call, at 10:03 a.m., in room 
2141, Rayburn House Office Building, the Honorable F. James Sen- 
senbrenner (Chairman of the Subcommittee) presiding. 

Present: Representatives Sensenbrenner, Goodlatte, Chabot, 
Gohmert, Poe, Gowdy, Buck, Bishop, Conyers, Jackson Lee, Chu, 
Bass, and Richmond. 

Staff Present: (Majority) Allison Halataei, Parliamentarian & 
General Counsel; Christopher Grieco, Counsel; Alicia Church, 
Clerk; (Minority) Joe Graupensperger, Counsel; and Veronica Eli- 
gan. Professional Staff Member. 

Mr. Sensenbrenner. The Subcommittee will come to order. 
Without objection, the Chair will be authorized to declare recesses 
when there are votes in the House. And hearing no objection, so 
ordered. 

The Chair will yield himself some time for an opening statement. 

It is hard to believe this can happen in America. The Govern- 
ment is seizing billions of dollars of cash and property from Ameri- 
cans, often without charging them with a crime. With origins in 
medieval law, civil asset forfeiture is premised on the legal fiction 
that inanimate objects bear moral culpability when used for wrong- 
doing. 

The practice regained prominence as a weapon in the modern 
drug war as law enforcement sought to disrupt criminal organiza- 
tions by seizing the cash that sustains them. The practice, how- 
ever, has proven a far greater affront to civil rights than it has 
been as a weapon against crime. 

While forfeitures have received increased attention in recent 
months, they are still poorly understood. During her recent con- 
firmation hearing, Loretta Lynch, President Obama’s nominee to 
replace Eric Holder as Attorney General, testified that civil asset 
forfeiture is “done pursuant to supervision by a court, it is done 
pursuant to a court order, and I believe the protections are there.” 

( 1 ) 
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As a United States attorney, Lynch was known for her aggres- 
sive use of forfeiture provisions. She was, however, wrong when she 
testified that forfeiture is done pursuant to supervision by a court 
and wrong again when she said it was done pursuant to a court 
order. One wonders if she would still believe that the protections 
were there if she properly understood how they worked. 

After property is seized, its owner will usually have the option 
of challenging the seizure judicially with the Federal court system 
or administratively with the seizing agency itself Seizures that are 
not challenged within 30 days of receiving notice are automatically 
forfeited. 

A majority of Federal civil forfeitures are never contested largely 
because of the high cost of retaining counsel, which often exceeds 
the value of the property itself Because of the expense and com- 
plexity of the Federal court system and the short timeframe, most 
owners who contest forfeitures do so administratively. Thus, con- 
trary to Ms. Lynch’s testimony, only a small percentage of Federal 
civil forfeitures have any involvement or supervision by a court or 
a judge. 

I look forward to hearing from our witnesses today about wheth- 
er these administrative processes provide property owners with suf- 
ficient protections. Better documented has been the Justice Depart- 
ment’s use of adoption, which occurs when a Federal agency adopts 
a seizure from a State or local law enforcement and proceeds with 
Federal forfeiture. 

Under the Equitable Sharing Program, DOJ returns up to 80 
percent of the forfeited money to State agencies. Federal adoption 
allows police to ignore restrictions in State law by working with the 
Federal Government. 

A 2011 study found that police were, in fact, more likely to rely 
on Federal equitable sharing in States where the law made forfeit- 
ures more difficult or less rewarding. This presents a profound fed- 
eralism problem and opens law enforcement agencies to allegations 
that they are policing for profit. 

After 5 last night, at the last minute before today’s hearing, DOJ 
sent new guidance on the revised adoption procedures it issued last 
month. I look forward to learning more about the impact of these 
revised adoption guidelines. 

Just last month, we learned that the DEA, through their cold 
consent searches, may have improperly searched citizens’ belong- 
ings at transportation hubs throughout the country. During these 
searches, DEA seized cash based mainly on the suspicion that a 
large quantity of cash was indicative of illegal activity. 

To make matters worse, according to the DOJ Inspector General, 
DEA did not always provide adequate information to those who 
had their cash seized. At times, people did not even know which 
agency had seized their money, making contesting the seizure ex- 
tremely difficult. 

Our Eounders understood the virtues of limited government. The 
right to own property is enshrined in the Eifth Amendment, which 
says no person shall be deprived of life, liberty, or property without 
due process of law. Current forfeiture provisions mock the spirit 
and meaning of that passage and create serious issues under sev- 
eral other constitutional provisions. 
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It is no wonder why my former colleague, Henry Hyde, described 
civil asset forfeiture as “an unrelenting Government assault on 
property rights, fueled by a dangerous and emotional vigilante 
mentality that sanctions shredding the U.S. Constitution into 
meaningless confetti.” 

Hyde led an effort that culminated in the passage of the Civil 
Asset Forfeiture Reform Act, known as CAFRA. It was a noble ef- 
fort, but it plainly fell short. In advancing CAFRA, Hyde noted that 
in 1993, DOJ forfeited $556 million. Post-CAFRA, in 2012, DOJ 
seized $4 billion. 

Forfeiture’s only defenders seem to be its beneficiaries, the law 
enforcement agencies entitled to keep the proceeds of their sei- 
zures. The conflict of interest so stark that it takes us to another 
stage, and adequate forfeiture reform is overdue. 

I yield back the balance of my time and recognize the gentle- 
woman from Texas, the new Ranking Member of this Sub- 
committee, Ms. Jackson Lee. 

Ms. Jackson Lee. Thank you very much, Mr. Chairman. 

I look forward to working with you, and I commend you for call- 
ing the first hearing of this Subcommittee in the 114th Congress 
to focus on the important issue of asset forfeiture. 

I would also like to acknowledge my colleagues, the Ranking 
Member, Mr. Conyers, Ms. Chu, Ms. Bass, and the other Members 
of this Committee who will be working with us in this term on 
what I consider a very important Committee. 

It is especially appropriate that we start with this topic because 
today’s hearing concerns foundational principles with respect to the 
relationship between government and its citizens. We ask govern- 
ment, largely through law enforcement agencies, to help protect us 
from crime, and we also expect that the government will respect 
our rights and not harm us. 

When we convict someone of a crime, often we deprive him or her 
of liberty. And for that, we put the burden on the government to 
prove guilt beyond a reasonable doubt. When the government seeks 
to use civil forfeiture laws to take someone’s property, only needing 
to prove its case by preponderance of the evidence, the government 
is not putting the person in prison, but it may be taking someone’s 
home or property that is critical to a person’s survival or livelihood. 

And of course, seizing even a relatively small amount of money 
may present a hardship for those of lesser means. The Govern- 
ment’s practice of asset forfeiture involves the intake of substantial 
sums of money. The forfeiture funds maintained by the Depart- 
ment of Justice and Department of Treasury together take in over 
$2 billion per year. 

The size of these amounts helps put into focus the tension be- 
tween our property and due process rights on the one hand, and 
the Government’s interests in maintaining this funding system on 
the other hand, often relying on civil forfeiture procedures involv- 
ing the low standard of proof 

That is why we must ensure that the Federal laws that allow the 
forfeiture of money and other assets include necessary protections 
to ensure the innocent do not suffer from wrongful confiscation. 
Unfortunately, it is increasingly apparent that our laws are not 
sufficient in this regard. 
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The Chairman is right. We have looked at these issues over a pe- 
riod of time on this Committee and on our larger — on the full Com- 
mittee. And I believe this is an important issue to take up at this 
time. 

We must guarantee that innocent owners are given a clear, af- 
fordable mechanism to successfully challenge unwarranted for- 
feiture, and the burden should not be on them to prove their inno- 
cence. Or we must end the practice of adoptive forfeitures that mo- 
tivate some State and local law enforcement agencies to engage in 
tactics such as highway interdictions for the purpose of seizing as- 
sets to raise money. 

And while Federal law enforcement functions should be robustly 
funded through the normal appropriations process, we must elimi- 
nate any financial benefits that Federal law enforcement agencies 
may receive. 

For a moment, Mr. Chairman, if I might take note of the fact 
that we are operating under a set of laws that we have had since 
1789 and then the revised statutes of the United States approved 
on June 22, 1874, and a body of laws called the Code of Laws of 
the United States of America. And I only say that to stop for a mo- 
ment and to acknowledge, as the Chairman indicated, my presence 
here as a new Ranking Member and my commitment to working 
with the Chairman. 

But I must take note of the fact that over the last 2 years, we 
have had a tumultuous time operating under the Criminal Code. 
We have seen families raise questions about the transparency of 
grand juries. We know that there is a need for prison reform. 

I want to thank the Chairman for his overcriminalization task 
force, working with Ranking Member Conyers and Chairman Good- 
latte, and we know that there is a high rate of incarceration. I am 
hoping, as this Committee proceeds in its work, that we can work 
in a bipartisan manner to address the questions of mandatory 
minimums, prison reform, transparency in grand jury, and, yes, the 
use of lethal force. 

America is a great country, and I am proud to be an American. 
I believe its laws are important laws that exude liberty and justice. 
But I know that we on this Subcommittee, working with the full 
Committee, can find a pathway that treats fairly those who lift the 
hand of the law, who must go out every day to protect and serve, 
and those who are subjected to the law. 

My commitment is working with this Committee in a bipartisan 
manner to find that pathway and to give relief to mothers of per- 
sons such as Trayvon Martin, Eric Garner, Sean Bell, Tamir, and 
many others, who likewise are facing concerns that they would like 
to have addressed. 

With that, Mr. Chairman, I yield back my time. 

Mr. Sensenbrenner. It is now my pleasure to recognize for his 
opening statement the Chairman of the full Committee, the gen- 
tleman from Virginia, Mr. Goodlatte. 

Mr. Goodlatte. I thank Chairman Sensenbrenner for convening 
this hearing today on the important issue of civil asset forfeiture, 
and I, along with the gentleman from Wisconsin, the gentlewoman 
from Texas, Mrs. Jackson Lee; and the gentleman from Michigan, 
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Mr. Conyers; as well as others here today, were all serving on this 
Committee the last time Congress delved deeply into forfeiture. 

In 2000, Congress passed CAFRA, the Civil Asset Forfeiture Re- 
form Act. CAFRA came from a recognition by this Committee and 
by others that civil asset forfeiture is a useful law enforcement tool, 
but one that needs to be carefully monitored. That same recogni- 
tion exists today, but with the understanding that perhaps we need 
to add to the protections of CAFRA. 

Recent reports by The Washington Post, the New Yorker, and 
others have shown that there are systemic problems in the current 
system of civil forfeiture. We have heard of citizens losing their car 
or home when others in their family have been involved in small 
crimes. We have heard of traffic stops that result in innocent peo- 
ple losing the cash they were carrying to buy a car or for their 
small business. 

These stories, along with the recent Department of Justice In- 
spector General report on DEA cold consent encounters, have also 
highlighted the long and complicated process that innocent owners 
must go through to get their property back. As the report noted, 
travelers may be under significant pressure to sign away their be- 
longings because of the location of the cold consent encounters. The 
Inspector General also noted that many citizens are not even aware 
of which agency seized their property, making contesting the pre- 
ceding forfeiture action extremely difficult. 

I understand two of the witnesses today have represented these 
innocent owners and are familiar with the procedural morass of the 
current system. I look forward to hearing from them about how we 
can change the process to make sure that fewer innocent people are 
caught in the web of civil forfeiture while making it easier for those 
who are to be made whole. 

I also look forward to hearing from law enforcement. As I said 
at the beginning, I believe that civil forfeiture, when used appro- 
priately, is a useful law enforcement tool that helps to eliminate 
the profits from criminal enterprises. Like any law enforcement 
tool, if used improperly or without significant safeguards, it has the 
possibility of infringing on the rights of citizens. 

The Justice Department, as the largest law enforcement agency 
in the country, has a vital role to play in this. We have heard a 
number of problems stemming from Federal adoptions of State sei- 
zures. I look forward to hearing from the department about how 
the recently announced changes to the department’s adoption pol- 
icy will impact the department’s law enforcement responsibilities 
and how the new policy will impact law enforcement. 

I also understand there are significant exceptions to the so-called 
ban on Federal adoptions and look forward to hearing why those 
exceptions are in place and how wide the exceptions really are and 
whether or not they are an effective reform. 

I am also eager to hear from our local law enforcement officials. 
As the front line of all efforts to fight crime, it is imperative that 
we make sure that they have the tools they need to confront the 
criminal elements within their jurisdiction. 

While there have been changes since the passage of CAFRA and 
many more States now have their own forfeiture laws, the re- 
sources of our State and local law enforcement to prosecute for- 
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feiture actions has not increased. I look forward to hearing from 
Mr. Henderson, a local prosecutor, about the resources at his dis- 
posal, how important Federal forfeiture is to policing and law en- 
forcement in his county, and most importantly, how the recently 
announced DOJ policy will impact his ability to do his job. 

I am thankful that we have this opportunity to learn more about 
current civil forfeiture. I am eager to hear about ways we can 
strengthen the procedures and policies to make sure that this law 
enforcement tool can be used without infringing on the rights of or- 
dinary Americans. 

I yield back. Thank you, Mr. Chairman. 

Mr. Sensenbrenner. The Chair now recognizes the Ranking 
Member of the Committee, the gentleman from Michigan, Mr. Con- 
yers. 

Mr. Conyers. Thank you. Chairman Goodlatte. 

I, first of all, welcome all the witnesses, especially the witness 
from the Institute for Justice and our own witness, David Smith 
from Smith & Zimmerman. 

Members of the Committee and Chairman Sensenbrenner, it has 
become increasingly apparent that the procedures in Federal law 
governing civil asset forfeiture are inadequate from the perspective 
of fundamental fairness. And that is the theme I am getting from 
much of the opening statements. 

The unfairness of these laws and related procedures have re- 
cently been highlighted by revelations about abuses involving adop- 
tive seizures. The practice of adoptive forfeiture allows the Federal 
Government to share the proceeds of the seizures with State and 
local law enforcement agencies and has motivated some of these 
agencies to engage in policing for profit. 

The series of articles in the Washington Post last year, entitled 
“Stop and Seize,” detailed how equitable sharing motivated some 
State and local police to engage in abusive and coercive traffic 
stops in order to find pretense to seize assets from motorists. I 
have been hearing about that for a long time before I even came 
to the Congress. 

I commend the Attorney General Eric Holder, who apparently 
conservatives want to keep in that spot for as long as they can, for 
engaging in a review of Federal forfeiture policy. And specifically, 
last month, he was announcing significant changes to the Justice 
Department’s procedures governing adoptive seizures. 

The changes purport to cease this practice except when necessary 
to protect public safety. But I remain concerned that the new policy 
includes other exceptions, which would allow adoptive seizures to 
continue to a significant degree. 

Yesterday, the Justice Department announces clarifications to its 
policy, and I hope the department’s witness will provide us as 
much information about that today as he can. And I hope that 
other witnesses will offer comments on this policy as well. 

We must address the fundamental flaws in Federal forfeiture 
law. The problem is much broader, and I think Ranking Member 
Jackson Lee of Texas made some comment in this direction. We 
must address the Federal fundamental flaws in forfeiture law. The 
problem is much broader in scope than the issue of adoptive sei- 
zures. 
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The vast majority of forfeitures processed under the Federal law 
are the result of seizures by Federal law enforcement, and we must 
do more than adjust policies. We must change Federal law so that 
the burden is on the Government to prove that a property owner 
is not innocent, to raise the burden of proof on the Government 
when bringing a case, to send the proceeds of forfeitures to the gen- 
eral treasury fund, and to codify the elimination of equitable shar- 
ing. 

And finally, asset forfeiture reform has long been a bipartisan 
issue, raising serious concerns about fairness and due process on 
both sides of the aisle. We last enacted reform to the law in 2000 
under the Civil Asset Forfeiture Reform Act, which I coauthored 
with its primary sponsor, the late Henry Hyde. And so, we have 
learned a lot since the passage of that law, and that is why I am 
working with the Chairman of this Subcommittee and its Ranking 
Member to develop legislation addressing these issues. 

I thank the Chair, and I return the balance of my time. 

Mr. Sensenbrenner. Before introducing the witnesses, let me 
yield to the gentleman from Virginia, Mr. Goodlatte, for an intro- 
duction. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Actually, two brief personal points of privilege. One, I would like 
to note that this is the first hearing in which the brand-new por- 
trait of the former Chairman of the Committee and current Rank- 
ing Member is hanging in the hearing room, and I want to again 
commend the gentleman from Michigan for such a wonderful por- 
trait that we are proud to hang in the Committee. [Applause.] 

Mr. Sensenbrenner. He looks over us in many ways. [Laugh- 
ter.] 

Mr. Goodlatte. Secondly, I would like to take note that in the 
audience today is a prosecutor who is here for a meeting of pros- 
ecutors from around the country. Many of them are in town, but 
I am privileged to have one who is the commonwealth attorney for 
the City of Lynchburg, Virginia, Mike Doucette. Welcome, we are 
glad to have you with us here today as well. 

Thank you, Mr. Chairman. 

Mr. Sensenbrenner. Thank you. 

Without objection, other Members’ opening statements will be 
made a part of the record. 

Today’s witnesses are, first, Mr. Kenneth Blanco. Mr. Blanco was 
appointed to the position of Deputy Assistant Attorney General of 
the U.S. Department of Justice in April of 2008. His supervisory 
responsibilities include the Asset Forfeiture and Money Laundering 
Section, Child Exploitation Section, Narcotic and Dangerous Drug 
Section, and matters relating to Colombia and Mexico. 

Previously, Mr. Blanco served in various sections of the Miami- 
Dade County State Attorney’s Office, including the Organized 
Crime Section, Public Corruption Section, and the Major Narcotics 
Section. He also served in the U.S. Attorney’s Office for the South- 
ern District of Florida as an assistant United States attorney, and 
served in numerous leadership positions. 

He was also detailed to Washington, D.C., to serve as general 
counsel to the 1994 United States Attorney’s Office in the Execu- 
tive Office of United States Attorneys. He also served as the Chief 
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of the Narcotic and Dangerous Drug Section at DOJ prior to his 
current position. He earned his law degree from Georgetown Law 
Center. 

Mr. Keith Henderson is the prosecuting attorney for Floyd Coun- 
ty, Indiana. Prior to his four terms as Floyd County prosecutor, he 
was a Crawford County prosecutor and a former Indiana State 
trooper. He previously practiced private law and consulting. 

He is a board member of the Indiana Prosecuting Attorneys 
Council and current Chairman of its Ethics Committee. He rep- 
resents Indiana prosecutors on the National District Attorneys 
Board and has served on its Executive Committee since 2007, 
which means he is currently serving in his ninth year. 

Mr. Henderson earned his undergraduate degree at Valparaiso 
University and his juris doctor at Brandeis School of Law. 

Third is Darpana Sheth. She is an attorney with the Institute for 
Justice. Her responsibilities include litigating property rights cases, 
as well as economic liberty cases. Prior to her role at the Institute 
for Justice, Ms. Sheth served as assistant attorney general for the 
State of New York. She previously practiced law as a litigation as- 
sociate at the New York City law firm of Chadbourne & Parke, 
LLP. 

She also served as a law clerk to the Honorable Jerome A. 
Holmes of the U.S. Court of Appeals for the 10th Circuit. She re- 
ceived her undergraduate degree from the University of Pennsyl- 
vania and her law degree from Georgetown University Law Center. 

Mr. David Smith is in private practice at the law firm of Smith 
& Zimmerman, PLCC. His areas of practice include civil and crimi- 
nal forfeiture, white-collar defense, restitution, and fines and crimi- 
nal appeals. 

Prior to private practice, he was a prosecutor in the Criminal Di- 
vision of the United States Department of Justice and at the U.S. 
attorney’s office in Alexandria, Virginia. While at DOJ, Mr. Smith 
served in the Appellate and Narcotic Sections of the Criminal Divi- 
sion and as first deputy chief of the Asset Forfeiture Office. 

He earned his undergraduate degree from the University of 
Pennsylvania, was a graduate student at Pembroke College, and 
earned his law degree from Yale Law School. 

Without objection, each of the witnesses’ statements will be en- 
tered into the record in its entirety. 

I ask that each witness summarize his or her testimony in 5 
minutes or less. You all know what the red, yellow, and green 
lights mean. 

And Mr. Blanco, you are first. 

TESTIMONY OF KENNETH A. BLANCO, DEPUTY ASSISTANT AT- 
TORNEY GENERAL, CRIMINAL DIVISION, UNITED STATES 

DEPARTMENT OF JUSTICE 

Mr. Blanco. Thank you. Chairman Goodlatte, Ranking Member 
Conyers, Chairman Sensenbrenner, and Ranking Member Jackson 
Lee, and other Committee Members. 

I appreciate the opportunity to talk to you today about asset for- 
feiture and to discuss some recent misconceptions about our law 
enforcement efforts in this area. 
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As you know, asset forfeiture is designed to remove criminally 
tainted assets from circulation, thereby depriving criminals of the 
proceeds of crimes and the tools they have used to commit those 
crimes. By taking criminally tainted assets out of circulation and 
off the streets, we intend to break the financial backbone of orga- 
nized criminal syndicates, terrorists, fraudsters, drug cartels, and 
use these assets to compensate victims and deter crime. 

Over the past 15 years, the department has returned billions of 
dollars to victims as a result of forfeiture. Nearly half of that was 
recovered through civil forfeiture. The department is proud of its 
Asset Forfeiture Program. 

However, we are keenly aware of certain concerns raised about 
certain seizures and forfeiture practices. The department takes se- 
riously allegations of abuse of the forfeiture program, and we are 
constantly looking forward of ways to improve it. 

Over the past year, the department has been conducting an in- 
ternal review of the Asset Forfeiture Program and the first results, 
the strict limitations on adoptions, were announced last month. 
This means that while State law enforcement agencies may under- 
take asset forfeiture under State law, the department will not 
adopt State seizures to be forfeited under Federal law unless cer- 
tain public safety exceptions exist. The review that led to this 
change in our practice is continuing. 

Now I would like to address some of the most widespread mis- 
conceptions about civil forfeiture. We are acutely sensitive to the 
misconception and criticism that owners of seized property are pre- 
sumed guilty and, thus, have the burden of proving their innocence 
to regain their property. This is not correct. In civil forfeiture, the 
burden is always on the Government. In order to seize an asset, 
the Government must show probable cause, linking that asset or 
that property to a crime. 

Then if the seizure is contested, the Government has the burden 
of proving by a preponderance of the evidence the nexus of that 
property in question to a crime before the Government can forfeit 
that property. If the Government fails to meet this burden of link- 
ing the property to a crime, the Government loses its case. 

In other words, the property’s connection to a crime must be 
proven by the Government, not disproven by the owner. Only after 
the Government meets its burden of proving that the property is 
criminally tainted — that is, it represents the proceeds of a crime or 
has facilitated a crime — does the Government get the forfeited 
property. After the Government has met its burden and the prop- 
erty is adjudicated or determined to be forfeited, the law provides 
the property owner the opportunity to assert an innocent owner 
claim. 

Critics also claim that civil forfeiture enables the Government to 
take possession of a person’s property without charging or con- 
victing that person of a crime. The criticism is that we can seize 
and forfeit property in the complete absence of a crime. This is not 
the case. The property seized, the Government must have probable 
cause to believe that it is connected to criminal misconduct. 

To forfeit property in a civil proceeding, the Government has to 
prove by a preponderance of the evidence that that property was 
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tied to a crime. The Government must always demonstrate a nexus 
to a crime. 

Now in many cases, the assets may he separated by design from 
their true owner and criminal. The tainted property may be in the 
possession of a third party other than the person who committed 
the crime. 

Criminals may be located outside the United States and outside 
the reach of our jurisdiction. The defendant or criminal may also 
be deceased. In these cases, civil forfeiture is the only means by 
which the Government can take these criminally tainted assets out 
of circulation and repay the victims. 

Finally, it is important to note that asset forfeiture enables the 
Government to assist and compensate victims of crime. In fact, 
asset forfeiture laws, including civil asset forfeiture laws, are the 
most effective tool in recovering the proceeds and property of crime 
for victims. Since 2000, the department has returned over $4 bil- 
lion in assets to victims of crime through asset forfeiture, $1.87 bil- 
lion of which was recovered through civil forfeiture and returned 
to victims. 

Thank you. 

[The prepared statement of Mr. Blanco follows:] 
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Chairman Sensenbrenner, Vice-Chairman Gohmert, Ranking Member Jackson Lee, and 
distinguished members of the Committee. Thank you for the opportunity to appear before the 
Committee today to discuss the important topic of civil asset forfeiture. I am honored to 
represent the Department at this hearing and to address the Department's commitment to 
ensuring that federal asset forfeiture laws are appropriately and effectively used consistent with 
civil liberties and the rule of law. 

Introduction 


Asset forfeiture is a critical legal tool that serves a number of compelling law 
enforcement purposes. Asset forfeiture is designed to deprive criminals of the proceeds of their 
crimes, to break the financial backbone of organized criminal syndicates and drug cartels, and to 
recover property that may be used to compensate victims and deter crime. Over the course of the 
past 15 years, the Department has returned over $4 billion dollars to victims as a result of 
forfeiture. 

While the Department is proud of its asset forfeiture program, we are keenly aware of 
concerns raised about certain seizure and forfeiture practices. The Department takes seriously 
any and all allegations of perceived or actual abuse of the forfeiture program, and I welcome the 
opportunity to address some of those concerns here today. While asset forfeiture plays a unique 
and multifaceted role in our legal system, the Department is constantly looking for ways in 
which the asset forfeiture program can be improved. 

Against this backdrop, I would like to use today’s hearing to explain the various types of 
asset forfeiture, with a particular focus on civil forfeiture and the extensive safeguards in place to 
protect innocent property owners. I will also highlight the various circumstances in which civil 
forfeiture is the best, and sometimes the only, legal mechanism to recover criminally-tainted 
assets. In the process, 1 will attempt to debunk some misconceptions about forfeiture law and 
practice that are routinely cited as justification for curtailing asset forfeiture authorities. Finally, 

I will discuss the Department’s ongoing internal review of the asset forfeiture program, the first 
results of which were announced last month. My hope is that this hearing will foster a more 
common understanding of civil forfeiture and promote a constructive dialogue about sensible 
ways to improve the asset forfeiture program. 

I. Overview of U.S Forfeiture Law 


Forfeiture has been an integral part of American jurisprudence dating back to the 
Nation’s founding. One of the first acts of Congress in 1 789 was to enact a forfeiture statute 
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subjecting vessels and cargoes to civil forfeiture for violation of the customs laws. Congress 
codified the traditional maritime law principle that a ship involved in crime was subject to 
forfeiture even if the owner was not criminally charged or convicted. The vessel was civilly 
forfeited as an instrumentality of the offense so that it could not be reused in criminal activity. 
This explains why asset forfeiture law has its roots in admiralty law. Since that time, forfeiture 
has been broadened to a much wider range of criminal activity in an effort to deter criminal 
activity and compensate victims of crime. 

Despite its long history, civil forfeiture is still considered by many to be an unusual legal 
concept. While we are all accustomed to criminal cases styled as U.S. v. Jones, civil forfeiture 
actions entitled U.S. v. Approximately up to $15,253,826 in Funds- Contained in Thirteen Bank 
Accounts, et ai. or U.S. v. Two Gecko Lizards and Seven Offspring sound peculiar. But while the 
terminology may seem strange, I hope that my testimony will demonstrate that the legal and 
policy basis for civil forfeiture is not. 

1. Types of Asset Forfeiture 

There are three types of asset forfeiture - criminal, civil, and administrative. While each 
is governed by different authorities and practices, all three require that the government bear the 
burden of proving that the asset in question is connected to criminal activity. 

The bulk of my testimony will focus on civil forfeiture, but for comparative purposes 1 
would first like to provide a brief overview of criminal and administrative forfeiture. 

a. Criminal Forfeiture: 

Criminal forfeiture is an action against a defendant that includes notice of the intent to 
forfeit property in a criminal indictment. A criminal conviction is required and forfeiture is part 
of the defendant’s sentence. Criminal forfeiture is limited to the property interests of the 
defendant, including any proceeds earned by the defendant’s illegal activity. Further, criminal 
forfeiture is generally limited to the property involved in the particular counts on which the 
defendant is convicted. As part of sentencing, a court may order the forfeiture of a specific piece 
of property listed in the indictment, of a sum of money as a money judgment, or other property 
as substitute property. The government must establish by a preponderance of the evidence the 
requisite connection between the crime of conviction and the asset. After a preliminary order of 
forfeiture is entered, a separate, ancillary proceeding begins to determine any third-party 
ownership interests in the property the government seeks to forfeit. While the defendant himself 
cannot contest the forfeiture in this proceeding, often others connected to the defendant (such as 
family members and associates) do contest the forfeiture. 

b. Administrative Forfeiture: 

Administrative forfeiture, which is part of the civil forfeiture regime, refers to property 
forfeited to the United States without filing a case in federal court. Rather, the forfeiture process 
occurs before an administrative agency that has custody of the assets. There are many 
procedures in place, including strict time limits, governing administrative forfeiture designed to 
protect the interests and rights of property holders. First, any seizure of property subject to 


2 



14 


administrative forfeiture must be based on probable cause. Any amount of currency can be 
administratively forfeited, although personal property can only be administratively forfeited if it 
is worth $500,000 or less. Administrative forfeiture cannot be used for real property. 

Following seizure, the government is required to send direct written notice of the 
administrative forfeiture proceeding to every person who appears to have an interest in the seized 
property and whose identity is known to the government. To ensure notice to interested persons 
whose identities are not known to the government, the government publishes notice of the 
administrative forfeiture proceeding on a dedicated website www.forfeiture.aov . If anyone files 
a claim with the administrative agency contesting the forfeiture, the agency refers the case to a 
United States Attorney’s Office, which then has to decide whether to proceed with a judicial 
forfeiture action or to return the property. There is no adjudication of the merits of a case by the 
administrative agency. 

The primary benefit of administrative forfeiture is to avoid burdening the courts with 
judicial actions when no one claims an interest in seized property. 

c. Civil Forfeiture: 

Civil judicial forfeiture is an in rem proceeding brought against property that was derived 
from or used to commit an offense, rather than against a person who committed an oifense. 
Unlike criminal forfeiture, there is no criminal conviction required, although the government is 
still required to prove that the property was linked to criminal activity. 

The in rem form of the action allows the court to gather anyone with an interest in the 
property in the same case and resolve all the issues with the property at one time. In a civil 
forfeiture case, the government is the plaintiff, the property is the defendant, and any person who 
claims an interest in the property is a claimant. The civil forfeiture action proceeds like a nonnal 
civil action, except there are some special rules that apply only to forfeiture cases, which are set 
forth in the Federal Rules of Civil Procedure. 

2. Phases of a civil forfeiture proceeding 

a. Proving that an asset is subject to forfeiture; 

In a civil forfeiture action, the government has the burden of proving by a preponderance 
of the evidence that a crime occurred, and that the seized property was related to that crime. If 
the government is seeking to forfeit the proceeds of an offense, it must establish that the property 
was obtained directly or indirectly as a result of the commission of the offense giving rise to 
forfeiture, and any property traceable thereto, 1 8 U.S.C. § 98 1 (a)(2)(A). If the government is 
seeking forfeiture based on a facilitation or “involved in” theory, it must establish that there was 
a substantial connection between the property and the offense. 18 U.S.C. tj 983(c)(3), 

b. Innocent owner defense: 


Even if the government meets its burden of establishing the nexus between the property 
and the offense that forms the basis for the forfeiture that does not necessarily end the inquiry. 
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The law entitles any individuals with standing to assert a claim that they are an innocent owner 
of the property at issue, after the government has proven its case. 1 8 U.S.C. § 983(d)(1). There 
are two types of innocent owner defenses: one applicable to persons who owned the property 
when the illegal activity was occurring, and the other applicable to persons who acquired their 
interest in the property after the illegal conduct occurred. 

Persons asserting an innocent owner defense who owned an interest in the property as the 
illegal activity was occurring must prove, by a preponderance of the evidence, one of the 
following: 

They did not know of the illegal conduct or, if they did know, that upon learning of the 
conduct they did all that reasonably could be expected, under the circumstances, to terminate the 
illegal use of the property, including giving timely notice of the conduct to law enforcement and 
revoking, or making a good faith attempt to revoke, permission of those engaged in the illegal 
conduct to continue using the property or taking other reasonable steps to discourage or prevent 
such illegal use. 18 U.S.C. § 983(d)(2). 

Persons who acquired an interest in the defendant property after the illegal conduct 
occurred must prove that they qualify as a bona fide purchaser for value of the interest and that, 
at the time they acquired the interest, they did not know and were reasonably without cause to 
believe that the property was subject to forfeiture. 1 8 U.S.C. § 983(d)(3). The innocent owner 
defense is unavailable as to property that qualifies as contraband or other property that is illegal 
to possess. 18 u s e. § 983(d)(4). 

3. Right to Counsel and Attorneys’ Fees 

As part of the comprehensive reforms included in the Civil Asset Forfeiture Reform Act 
of 2000 (CAFRA), a claimant in a civil forfeiture case may be entitled to counsel and/or 
attorneys’ fees and costs. A claimant is entitled to appointed counsel if the claimant already has 
appointed counsel in a related criminal proceeding, or if the defendant property is the primary 
residence and the claimant is financially unable to obtain representation (18 U.S.C. § 983(b)(1) 
and (2)). CAFRA also provides that when a claimant substantially prevails in a civil forfeiture 
action, to the government is liable for his or her attorneys’ fees and litigation costs. 28 U.S.C. § 
2465(b). 

II. Why Use Civil Forfeiture? 

In order to demonstrate the real world utility of civil forfeiture, I would like to highlight 
certain circumstances and categories of cases that would not be possible without civil forfeiture. 

Property in the possession of a third party: 

• Either by design or accident, criminally-tainted property is often in the possession of 
someone other than the person who committed the crime. In such cases, civil forfeiture 
enables the government to recover property when criminal prosecution of the possessor 
of the property may not be appropriate or feasible. 
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As Justice Kennedy observed of statutes authorizing civil forfeiture: “[these] statutes are 
not directed at those who carry out the crimes, but at owners who are culpable for the 
criminal misuse of the property. The theory is that the property, whether or not illegal or 
dangerous in nature, is hazardous in the hands of this owner because either he uses it to 
commit crimes, or allows others to do so. The owner can be held accountable for the 
misuse of the property.” United Slates v. IJrsery, 518 U.S. 267, 294 (1996) (concurring 
opinion; internal citation omitted). 

Criminals located outside the United States: 

• T errorists — In the Bridge Investments case, the government is seeking to forfeit a $6.5 
million investment account owned by an al Qaeda operative who is located outside the 
United States. 

• Kleptocrats — In the Ohiang case, the government secured the forfeiture of $10.3 
million in corruption proceeds from a sitting Vice President of Equatorial Guinea, 
Teodoro Nguema Obiang Mangue, as well as an additional $20 million to be given to a 
charitable organization for the benefit of the people of Equatorial Guinea. 

• Fugitives — In the Benitez case, involving a $1 10 million Medicare fraud orchestrated 
by three brothers, the brothers escaped to Cuba, where they remain fugitives. Two civil 
forfeiture actions resulted in the recovery and civil forfeiture of millions of dollars of 
property, including a hotel, a water park, 30 vehicles, a car rental agency, houses, condos, 
and apartments. 

Criminal defendant is deceased: 

• In the Enron case, Kenneth Lay died after he was convicted by a jury but before he could 
be sentenced. Civil forfeiture was the only way to secure $2.5 million worth of Lay’s 
assets for victims of the Enron fraud. 

Living or perishable property: 

• In the case of Michael Vick, the government was able to use civil forfeiture to move 
quickly to protect the abused dogs, rather than waiting for the criminal case to be 
fully resolved. The United States civilly forfeited 52 pit bulls, many of which were 
then adopted. 

Impossible to identify a defendant: 

• Stolen art and other items of cultural significance often appear in an auction house 
with no clear path to the person or group that originally stole the artifact. There are 
many such examples, including in the Argentinean Sauropod case involving three 
rare dinosaur eggs stolen from Argentina and brought to the United States. Despite 
being unable to identify the smugglers, the U.S. government was able to civilly forfeit 
the stolen eggs and return them to Argentina. 
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III. Assisting Victims of Crime: 

Not only does asset forfeiture punish criminals by removing their tools and illicit 
proceeds, it also enables the government to compensate the victims of crime. In fact, asset 
forfeiture laws, including civil asset forfeiture laws, are the most effective tool in recovering the 
proceeds and property of crime for victims. Since 2000, the Department has returned over $4 
billion in assets to the victims of crime through asset forfeiture, $1.87 billion of which was 
recovered through civil forfeiture. 

There are two primary reasons why forfeiture is uniquely able to assist victims: 

First, civil forfeiture laws allow for the seizure, after a judicial finding of probable cause 
that the property represents the proceeds of crime or in some instances a court order preserving 
assets pending a final resolution of the forfeiture case. Experience has shown that a criminal 
defendant rarely has any of his illicit proceeds available by the time he is charged, convicted, and 
sentenced when the court will order restitution. It is the pre-conviction phase where civil asset 
forfeiture tools provide what is often the only means of preserving property subject to forfeiture 
so that it can ultimately be returned to the victims of the crime. 

Second, over the years, a very efficient forfeiture management and liquidation regime has 
developed in the U.S. Marshals Service to maintain and eventually sell forfeited property. In 
cases where there are victims of the offense giving rise to forfeiture, this results in a much higher 
return for the crime victim. 

IV. Popular Misconceptions about Civil Forfeiture: 

Because asset forfeiture is a complicated and often misunderstood body of law, it is 
understandable that public reporting often mischaracterizes fundamental features of forfeiture 
law and practice. I would therefore like to take this opportunity to address some of the most 
widespread misconceptions about asset seizure and civil forfeiture. 

1. Asset Seizure: 

The abuse of asset seizure, most notably during highway interdiction stops, is often cited 
as one of the most offensive features of civil forfeimre. In particular, it has been alleged that 
during routine traffic stops law enforcement officers are seizing assets of innocent citizens with 
no evidence of criminal wrongdoing. It is not uncommon to see press reports suggesting, if not 
flatly stating, that such seizures are permitted by law. 

Assets can be seized by the government either pursuant to a seizure warrant, or pursuant 
to an exception to the warrant requirement. In either instance, however, the law requires that 
there be probable cause linking the asset directly to criminal activity. The probable cause 
requirement is a core tenet of our legal system, and there is nothing about the forfeiture process, 
civil or otherwise, that allows for the seizure of property in the absence of probable cause. That 
is not to suggest that warrantless seizures, like warrantless arrests, may not subsequently be 
determined to lack probable cause. But it does mean that any suggestion that property can be 
legally seized for forfeiture without probable cause is erroneous. 
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2. Burden of Proof 

Another frequent criticism of civil forfeiture is that owners of seized property are 
presumed “guilty” and thus have the burden of proving their “innocence” to regain their 
property. This, it is said, turns the bedrock legal principle of “innocent until proven guilty” on its 
head. 


As previously noted, in all forfeiture proceedings, including civil forfeiture, the burden is 
on the government. If the government fails to meet its burden of linking the property to 
criminality it loses the case, without the property owner having to make any affirmative showing 
of innocence. In other words, the property’s connection to crime must be proved by the 
government, not disproved by the owner. And while the Supreme Court has held that the 
innocent owner defense is not constitutionally required, the law nonetheless provides a claimant 
the opportunity to demonstrate that despite the government having met its burden, the asset 
should nonetheless not be forfeited. As Justice Kennedy has observed, in civil forfeiture, “only 
the culpable stand to lose their property; no interest of any owner is forfeited if he can show he 
did not know of or consent to the crime.” United States v. Ursery, 518 U.S. at 294 (concurring 
opinion; internal citation omitted). 

3. Criminal Conviction: 

Critics also point out that civil forfeiture enables the government to take possession of a 
person’s property without charging or convicting that person of a crime, thereby suggesting that 
forfeiture in the absence of a conviction is illegitimate. 

This criticism rests on the assumption that the government should only be authorized to 
seize and forfeit property in connection with a criminal conviction, which is indeed how criminal 
forfeiture functions. But as previously noted, there is a range of criminals, including terrorists, 
kleptocrats, and fugitives, for whom prosecution is not possible or, when the property is in the 
hands of a third party, appropriate. In such cases, the inability to prosecute should not affect the 
government’s compelling interest in recovering the proceeds and instrumentalities of crime. 

Civil forfeiture is the only means by which the government can pursue those interests. 

V. DOJ Review of the Asset Forfeiture Program: 

As evidence of the Department’s commitment to improving the asset forfeiture program, 
over the past year we have been engaged in a comprehensive review of forfeiture practices and 
policies. The goal of this review is to ensure that federal asset forfeiture authorities are 
appropriately and effectively used consistent with civil liberties and the rule of law. 

As a result of that review, on January 16, 2015, the Attorney General issued an order 
strictly limiting when agency participants in the Department of Justice Asset Forfeiture Program 
are authorized to adopt assets seized by state or local law enforcement under state law. 
“Adoption” refers to when a state or local law enforcement officer seizes a piece of property 
under state or local legal authority and then gives that property to federal law enforcement so that 
the property can be forfeited under federal law. Pursuant to this recent order, federal agencies 
are only permitted to adopt assets seized by state and local law enforcement that directly 
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implicate public safety concerns, including firearms, ammunition, explosives, and property 
associated with child pornography. The adoption of all other property, including, but not limited 
to vehicles, valuables, and cash, is prohibited. 

This policy went into effect immediately and is expected to significantly reduce the 
number of adoptions. It does not affect the ability of state and local authorities to seize and 
forfeit property under existing state laws, nor does it govern seizures made under a federal 
warrant or pursuant to a joint-federal investigation or task force. This new policy will ensure 
that asset forfeiture can continue to be used to take the profit out of crime and return assets to 
victims, while safeguarding civil liberties. At the same time, it will encourage Joint 
investigations between federal and state and local law enforcement, to continue strong working 
relationships with state and local partners including the sharing of law enforcement intelligence. 

The Department’s review of asset forfeiture is still ongoing. And while 1 cannot predict 
what else it will produce, the adoption order should leave little doubt that, where appropriate, the 
Department will not hesitate to take action. 

Conclusion 

The Department of Justice remains committed to fighting crime and returning monies to 
victims while protecting civil liberties and ensuring due process through the asset forfeiture 
process. I look forward to working with the Congress to identify ways to improve the asset 
forfeiture program in a manner consistent with these ideals. I thank the Subcommittee for its 
interest in these critical issues, and am happy to answer any questions. 
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Mr. Sensenbrenner. Thank you very much, Mr. Blanco. 

Mr. Henderson? 

TESTIMONY OF KEITH A. HENDERSON, 
PROSECUTING ATTORNEY, FLOYD COUNTY, IN 

Mr. Henderson. Chairman Sensenhrenner, Chairman Goodlatte, 
Ranking Member Jackson Lee, and Ranking Member Conyers, 
Members of the Subcommittee, my name is Keith Henderson. I am 
the prosecuting attorney in Floyd County, Indiana, part of the Lou- 
isville, Kentucky, metro area. 

I am also here today as a member of the Executive Committee 
for the National District Attorneys Association, NDAA, the largest 
and oldest organization representing prosecutors from across the 
country. 

Civil asset forfeiture laws have changed substantially over the 
years, beginning with the Federal forfeiture program and now in- 
cluding forfeiture laws in most States. On Friday, January 16th, 
Attorney General Eric Holder announced changes to these civil for- 
feiture policies under the DOJ that would eliminate the ability of 
State and local law enforcement to seize assets and turn them over 
to Federal authorities for forfeiture. 

NDAA as well as law enforcement have expressed concern that 
these policies have not adequately been studied as far as the im- 
pact on and the direction on State and local governments and that 
a key constituency has been left out of that process. Attorney Gen- 
eral Holder indicated that State adoptions would be prohibited, and 
I quote, “except for property that directly relates to public safety 
concerns, including firearms, ammunition, explosives, and prop- 
erties associated with child pornography.” 

While we applaud the continued inclusion of these types of prop- 
erty, we remain concerned that the decision is yet another step in 
the continued erosion of drug enforcement by the Federal Govern- 
ment. 

Asset forfeiture is a tool. It is a tool used by law enforcement to 
go after the pocketbooks of drug dealers. If we take away the dis- 
incentive for these criminals to profit from their crimes, we could 
jeopardize the safety of our communities and drug enforcement. 

Additionally, there is less of an incentive now for locals to part- 
ner with Federal officials. Agencies such as the FBI and DEA need 
participation from local law enforcement, as these Federal agencies 
rely heavily on local intelligence being gathered to aid in the broad- 
er investigations. Local police must now question the financial fea- 
sibility of embedding officers with Federal law enforcement with 
these changes. 

As part of the recent decision, drug forfeitures would be severely 
limited, and adoptions would only be granted through very narrow 
exceptions. For example, under the new policy, DOJ will take an 
adoption if a firearm is involved but might not otherwise. This ap- 
proach seems shortsighted, as very few cases involve just firearms. 

The bottom line is this. Drug dealing remains a major crux of 
crime in this country. It is the root cause of many other crimes of 
violence. From murder to property crime to the endpoint of the in- 
creasing number of drug-ingested deaths, the human destruction 
attributable to drug dealing remains high. 
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Criticisms of the program have been offered with stories of indi- 
viduals having assets seized and never returned, regardless of the 
outcome of any criminal charges. Let me be clear. Our members 
strongly support due process under the law and fully denounce any 
seizure of property and other assets of falsely accused individuals. 

Several potential reforms could be examined in conjunction with 
a comprehensive study. We do not condone unfair and abusive 
practices, but we must have factual documentation of these abuses 
in order to properly understand what types of reform could make 
the current system more effective. 

Recently, four national law enforcement organizations — the 
Major Cities Chiefs, the Major County Sheriffs, the International 
Association of Chiefs of Police, and the National Sheriffs — all 
signed a letter to the Attorney General regarding the Asset For- 
feiture Program and included some major policy proposals for re- 
forms. We stand with law enforcement in calling for these reforms 
to be reviewed as potential paths forward on the Asset Forfeiture 
Program. 

Finally, NDAA believes that law enforcement and prosecutors 
should always avoid pursuing forfeiture actions when the primary 
purpose is to obtain assets rather than pursue a criminal prosecu- 
tion. We remain hopeful that the Administration and DOJ will im- 
prove its communication with organizations that I have outlined 
and with NDAA as a means to develop sound, practical, and effec- 
tive policy. 

We stand ready to engage with the department on this issue and 
many others. 

Thank you. 

[The prepared statement of Mr. Henderson follows:] 



22 







Testimony of 
Keith A. Henderson 
Prosecuting Attorney 
Judicial District 
New Albany, Indiana 


Federal Asset Forfeiture: Uses and Reforms 


Committee on the Judiciary 


Subcommittee on Crime, Terrorism, Homeland Security, and 
Investigations 


Wednesday, February 11, 2015 



23 


Chairman Sensenbrenner, Ranking Member Jackson Lee, Members of 
the Subcommittee, my name is Keith Henderson and I am the 
Prosecuting Attorney in Floyd County, Indiana. I am also here today as a 
member of the Executive Committee for the National District Attorneys 
Association (NDAA), the largest and oldest organization representing 
elected and appointed prosecutors and assistant prosecutors from 
across the country. I appreciate the opportunity to testify before you 
today. 

Background 

Civil asset forfeiture laws have changed substantially over the years, 
beginning with a federal forfeiture program and now including 
forfeiture laws in most states. On Friday, January 16, Attorney General 
Eric Holder announced changes to civil asset forfeiture policies under 
the Department of Justice (DOJ) that would eliminate the ability of 
state and local law enforcement to seize assets and turn them over to 
federal authorities for forfeiture, with some exceptions. 

These changes to "state adoptions" came as no surprise as we 
understood the Administration had been considering changes to the 
current policy for the past several months. We were disappointed that 
NDAA was not consulted prior to this decision, which directly impacts 
our members across the country. 

We are concerned that DOJ has not adequately studied the impact of 
this new policy direction on state and local governments, has based its 
decision on assumptions without supporting data that wide abuse 
exists across the system, and left out a key constituency in the process. 

Attorney General Holder also indicated that state adoptions would be 
prohibited, "except for property that directly relates to public safety 
concerns, including firearms, ammunition, explosives and property 
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associated with child pornography." While we applaud the continued 
inclusion of these types of property and the continuation of forfeiture 
by joint state and federal task forces, we remain concerned that the 
decision is yet another step in the continued erosion of drug 
enforcement by the federal government. 

State Adoptions: Impacts and Uses 

Asset forfeiture is a tool used by state and local law enforcement and 
prosecutors to go after the pocketbooks of drug dealers and drug 
traffickers. Going after these finances not only makes our communities 
safer because the money is no longer available to use for other criminal 
activities, but being able to access some of the proceeds from the 
seized assets goes back to agencies to enhance enforcement 
capabilities. Not having the ability, or reducing the ability to go after 
criminal proceeds ignores a huge component of sophisticated, modern 
transnational organized crime, particularly when it comes to money 
laundering operations. Forfeitures are a byproduct of strong 
enforcement and if we take away the disincentive for these criminals to 
deal and traffic drugs and profit from these crimes, we could jeopardize 
the safety of our communities. 

Another component that must be considered is that of information 
sharing and intelligence gathering, largely occurring at the state and 
local level. Although the recent announcement did have an exception 
for task forces, there is less of an incentive now for locals to partner 
with federal officials. That means that local participation with federal 
law enforcement on task forces could essentially end in many 
jurisdictions. Agencies such as the Federal Bureau of Investigation (FBI) 
and the Drug Enforcement Administration (DEA) need local 
participation from the county sheriffs, city and state police as these 
federal agencies rely heavily on local intelligence being gathered to aid 
in broader investigations. Local police now must question whether to 
continue to pay their officers to work with federal law enforcement 
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that often takes them out of their jurisdictions now that the civil asset 
forfeiture rules have changed. Furthermore, local departments rely on 
federal expertise when drug dealers use restaurants, barbershops, 
garages and other cash businesses as places of sale and to launder 
money. Forfeiture of businesses is a specialized task that most local 
agencies lack the expertise and resources to handle and have had to 
rely on the U.S. Marshall Service for assistance to date. This may 
include management of the business, real property and tools of the 
business. 

As part of the recent decision, drug forfeitures would be severely 
limited and adoptions would only be granted through very narrow 
exceptions. For example, under the new policy, DOJ will take an 
adoption if a firearm is involved, but might not otherwise. The 
approach seems shortsighted as very few cases involve just firearms, or 
just relate to child pornography. In most of the cases we see. Illegal 
drugs are an integral part of an operation, finance the purchasing of 
these firearms, and are part of larger criminal enterprises. Why limit 
the ability of state and local law enforcement to go after the worst of 
the worst? The bottom line is that drug dealing and trafficking remain 
a major crux of crime across this country— it is the root cause of many 
other crimes of violence. From violent crime to property crime to the 
end point of drug ingested deaths, the human destruction attributable 
to drug dealing remains high. 

Also of concern is that the statutory language in state forfeiture laws 
varies widely across the country, in my state for example, forfeiture 
money goes directly to a school fund. In other states, forfeiture money 
is capped at a certain threshold depending on the seizure. This means 
that local prosecutors serving to protect citizens and victims have no 
choice but to access assets forfeited under federal law as a means to 
support programming for victims and valuable training to ensure that 
justice is adequately served, in my home state of Indiana, if the current 
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federal rules remain in place, state and local agencies will not be able to 
spend the resources to forfeit drug dealer profits. 

Potential Reforms 


As we have all seen over the past several months, critiques of the 
program have been offered and stories of individuals having assets 
seized and never returned, regardless of the outcome of any potential 
accusations or charges, have been in papers and on TV. Let me be clear. 
Our members strongly support due process under the law and fully 
denounce any seizures of property and other assets of falsely accused 
individuals. Now that most states have their own asset forfeiture laws, 
we also acknowledge that the potential for duplication with programs 
at both the state and federal level does exist. 

Several potential reforms could be examined to determine their 
feasibility and operational impact on state and local law enforcement's 
ability to go after the worst of the worst in our communities. As part of 
these potential reforms, a comprehensive study should be conducted 
to actually document any abuse that we have seen alleged in the 
media. There are bad actors in every program, and we do not condone 
unfair and abusive practices, but we must have factual documentation 
of these abuses in order to properly understand what types of reforms 
could make the current system more efficient and effective. 

Recently, four national law enforcement organizations, the Major Cities 
Chiefs Association (MCCA), Major County Sheriffs' Association (MCSA), 
international Association of Chiefs of Police (lACP) and the National 
Sheriffs' Association (NSA), ail signed a letter to Attorney General 
Holder regarding the asset forfeiture program and included a policy 
proposal of potential reforms to be considered. We stand with our law 
enforcement partners in calling for these reforms to be reviewed as 
potential paths forward on the asset forfeiture program. 
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First, adoption cases by state and local law enforcement should be 
limited to cases involving serious crime that pose a threat to public 
safety. These include cases involving drug trafficking, human trafficking, 
firearms, terrorism, and gang activity just to name a few. 

Second, DOJ should develop a more comprehensive and detailed 
process for forfeiture cases. This could include a manual on seizures to 
promote consistent practices across the program and promote best 
practices that are already being promulgated in the states. 
Requirements put into place by the Civil Asset Forfeiture Reform Act 
(CAFRA) should continue to be put into place and agencies participating 
in the asset forfeiture program should also develop manuals to make 
sure they are following procedures put into place by CAFRA. As is the 
case with many programs, adequate training is extremely important in 
ensuring fair and consistent practices are carried out. 

Third, any seizures of assets must show a demonstrated criminal nexus, 
including tying the criminal activity to applicable statutes under state 
law. A report outlining these connections and rationale for seizing 
assets will address the critique that assets are unfairly seized without 
due process under the law. 

Fourth, critics have attacked the threshold level for seizures. To address 
this concern, the threshold level for adoption cases should be raised to 
$10,000 in cases where there is no arrest. In certain circumstances, DOJ 
can approve exceptions to this rule when targeting criminal 
organizations and repeat offenders. 

Fifth, a greater level of transparency will build additional trust among 
the public that legitimate seizures are occurring in the field. DOJ could 
require agencies to issue annual reports open to the public on these 
seizures or the reporting mechanism through the current equitable 
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sharing program could be strengthened. In addition to the previous 
recommendation that manuals be developed on policies and 
procedures regarding forfeitures, the procedures should be publicly 
published, as long as those materials do not jeopardize investigative 
techniques of a given agency. 

These five areas of potential reform could go a long way in addressing 
concerns associated with the program and restoring public trust that 
state and local law enforcement are going after criminals and 
legitimately seizing assets that are being used to commit other crimina 
activities in our communities. Furthermore, law enforcement and 
prosecutors should avoid pursuing forfeiture actions when the primary 
purpose is to obtain assets rather than pursue a prosecutable case. 

We remain hopeful that the Administration and DOJ will improve its 
communication with organizations such as ours as a means to develop 
sound, practical and effective policy. We stand ready to engage with 
the Department on this issue and many others, and I thank the 
subcommittee for their time today. 
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Mr. Sensenbrenner. Ms. Sheth? 

TESTIMONY OF DARPANA M. SHETH, ATTORNEY, 
INSTITUTE FOR JUSTICE 

Ms. Sheth. Good morning, Mr. Chairman Sensenbrenner, Mr. 
Chairman Goodlatte, Ranking Member Jackson Lee, and Ranking 
Member Conyers, and Members of the Committee. 

Thank you for inviting me to testify about the urgent need to re- 
form our Federal forfeiture laws. There is an emerging consensus 
across the political spectrum that the time for reform is now. Even 
the Justice Department and the State and local law enforcement 
have conceded the need for reform. 

In light of this overwhelming consensus, I will focus my remarks 
on two key aspects that Congress must address. First, the self-fi- 
nancing of law enforcement agencies, which inherently distorts law 
enforcement priorities. And second, the inadequate procedural pro- 
tections afforded to property owners. 

Current Federal law incentivizes forfeiture by allowing law en- 
forcement agencies to keep 100 percent of the proceeds. At a time 
when government at all levels face serious budget shortfalls, it is 
no surprise that forfeiture has become ever more attractive. But di- 
recting forfeiture proceeds back to the very agencies responsible for 
the forfeiture is antithetical to our American constitutional system 
in three ways. 

First, the self-funding of executive branch agencies violates the 
separation of powers. The Constitution gives Congress, the most 
representative branch of Government, the power over the purse. 
And it is past time for Congress to reclaim this power as an impor- 
tant check on the executive branch. 

Second, it violates principles of federalism. Under the Equitable 
Sharing Program, State and local law enforcement can seize prop- 
erty for a Federal forfeiture action and then share in the proceeds. 
As Mr. Henderson even acknowledges in his written statement, 
this generous bounty encourages State and local law enforcement 
to evade their own stricter State laws in favor of more lax Federal 
rules. 

The DOJ’s new policy does not cure this problem, as it leaves al- 
most three-quarters of all equitable sharing cases untouched. 

Third, giving law enforcement a direct financial incentive in the 
seizure of property violates a central command of due process. The 
administration of justice must be impartial. The lack of impar- 
tiality is best seen in a single statistic. In the last 6 years, almost 
two-thirds of all Federal forfeitures were administrative with the 
process conducted by the seizing agency itself, without any judicial 
involvement. 

But even when the judicial branch is involved in civil forfeitures, 
there are inadequate safeguards to protect property owners. My 
written testimony details these gaps, including the lack of counsel, 
the low burden of proof on the Government, and the absence of a 
prompt opportunity to contest the seizure of cash. 

But I want to highlight a key deficiency. Contrary to Mr. Blan- 
co’s testimony, the process does, in fact, turn the presumption of 
innocence on its head. In administrative proceedings, the forfeiture 
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is presumed valid, and the property owner must make the case for 
its return. 

In civil forfeiture proceedings, it is true that the Government 
must prove the property is connected to a crime. But under the in- 
nocent owner provision, the burden then shifts to the property own- 
ers to affirmatively prove they did not know of the illegal activity. 
Consequently, in civil forfeiture, while the property might be pre- 
sumed guilty, property owners very much are. 

The absence of adequate process, married to the perverse finan- 
cial incentive, has led to widespread abuse, with a disproportionate 
impact on minorities. If only civil forfeiture were limited to the un- 
usual situations like criminals overseas or criminals who are de- 
ceased, as highlighted by Mr. Blanco or in his written statement, 
like Michael Vick’s pit bulls or rare dinosaur eggs, we could all 
pack up and go home. But civil forfeiture has treated countless of 
ordinary Americans worse than criminals. 

Since 9/11, civil forfeiture has resulted in more than 61,000 cash 
seizures totaling $2.5 billion through highway interdictions, all 
without any search warrants or indictments. And there are many 
like my client Russ Caswell, who stood to lose his family-run motel 
to civil forfeiture, even though he did nothing wrong. 

While convicted criminals should not benefit from their ill-gotten 
gains, no one in America should lose their property without being 
convicted of a crime. This is not about bad apples in law enforce- 
ment. This is fundamentally about bad incentives, flawed incen- 
tives. 

The solution is not to better police the police. The solution is to 
end policies that distort their incentives. This financial incentive 
and the lack of process undermine our public trust in law enforce- 
ment and the belief that is so vital to our republic that we are a 
nation ruled by laws and not by men. 

Thank you for your time and attention. 

[The prepared statement of Ms. Sheth follows:] 
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Chairman Goodlatte, Chairman Sensenbrenner, Ranking Member Conyers, Ranking Member 
Jackson Lee, and Distinguished Members of the Subcommittee: 

Thank you for inviting me to testify about the growing problem of civil forfeiture, and 
specifically, how federal laws financially incentivize forfeiture of property from innocent 
Americans without providing adequate procedural safeguards. As documented by recent media 
coverage, this toxic mix has led to widespread abuse. 

The Committee is to be commended for holding this hearing. The Institute for Justice 
hopes it is an initial step to proposing a comprehensive legislative reform package. As law- 
enforcement agencies at all levels of government have increasingly relied on the tool of civil 
forfeiture, it is imperative that our elected officials pay close scrutiny to its use and the effect it 
has on American property owners, most of whom are never charged with any wrongdoing. 

My name is Darpana Sheth and 1 am an attorney with the Institute for Justice, a nonprofit, 
public-interest law firm dedicated to protecting Americans’ rights to private property, economic 
liberty, free speech, and educational freedom. As the national law firm for liberty, IJ engages in 
cutting-edge litigation and advocacy both in the court of law and in the court of public opinion. 

To further its mission to protect property rights, IJ has launched a nationwide initiative to 
reform forfeiture laws through strategic litigation, advocacy, and original research. On the 
litigation front, IJ represents individuals whose property has been threatened with civil forfeiture 
in both state and federal courts across the country.' IJ has also filed friend-of-the-court briefs on 
issues related to forfeiture.^ 

On the advocacy side, U has been involved in legislative efforts to reform civil-forfeiture 
laws across the nation.’ Both Minnesota and Washington, D.C. have passed comprehensive 


’ See, e.g.. United States v. Thirty-Two Thousand Eight Hundred Twenty Dollars & Fifty-Six Cents, No. C13- 
4102-LTS. 2015 WL 134046 (N.D. Towa Jan. 9. 2015). additional information available at htt p://ii.org/iowa.- 
forfcilurc : Souroveiis i’. 0'(v of Philadelphia, No. 2: 14-cv-04687 (E.D. Pa. Aug. 1 1, 2014), additional informalion 
available at http://ij .orH/philadelpbia-forfciturc: In the Matter of the Seizure of $446,65 1 .1 1 , No. 2:14-inc-1288 
(E.D.N.Y, dismissed Jmi. 20, 2015), additional information available at littD://ij.or^/lo[itf-isUuid»forfei tnre : Dehko v. 
Holder. No. 13-14085. 2014 WL 2605433 (E.D. Mich. June 1 1. 2014). additional information available at 
h t . to://ii.org/miforf : United States v. 434 Main St., Tewksbury, Mass. . 96 1 F. Supp. 2d 298 (D. Mass. 20 1 3). 
additional information available at l]ttp:/7ii.or&./massacliuscilS’Civil-forrcilurc : l/niied Slalesv. 2601 IV. Hall Rd.. 

No. SACV 12-1345-AG (MLGx) (C.D. Gd. dismissed Oct. 10. 2013); El-AU v. State, 428 S.W.3d 824 (Tex. 2014), 
additional information available at http:/./ii.org/slale-of-texas-\ -one-2004-che\’i'olet-sih'ei'ado : State e.x rel. Cnty. of 
Cumberland t-. One 1990 hard Tbunderbird. 371 N.J. Super. 228 (App. Div. 2004), additional information 
available at jiUp://ii. Of a/slale-of-jievv-iei^v-v-oue-1990-rord-ilimide third . 

“ See. e.g.. Henderson v. United States. 2014 U.S. App. LEXIS 1680 (1 1th Cir. 2014). cert, granted. 83 
U.S.L.W. 3234 (U.S. Oct. 20, 2014) (No. 13-1487): Aofev r United States. 134 S. Ct. 1090 (2014), additional 
informalion available at ht{ o:/;'ii,Qra/imagcs,4)dr foldcr/'ainicus bricfs4alcv-aniicus-bricr Pinal pdi' : Florida v. 
Harris. 133 S. Cl, 1050 {20\3), additional informalion mmilable al 

http:/Avww.ii.ora,Timiaes/pdf folder/avmcus bricfs*fl-v-haiTis-umicus.pdf :.4/vwrez v. Smith, 558 U.S, 87 (2009), 
additional information available at httpi/Vij org/^alvarcz-v-siuith-annciLs : Garcia-Mendoza 2003 Chevy Tahoe, UIN 
No. IGNF.CI3V23RI43453, Plate No. 235.JBM, 852 N.W.2d 659 (Minn. 2014). additional information available at 
!iitD://i i- OT'g/iiTiaecs/pdr foldcr/aniicus biicrs/daniciaarciamcndo/a 2003chcvvtaboc amicus. pdP . 

^ See Ixstitl:te for Ji:stice, Model Criininiil Forfeiture Law & Model Forfeiture Reporting Lhwt m>ai/ab/e at 
http : //ii .org/cases/legisLation . 
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forfeiture reform, in part, due to IJ’s efforts."* IJ is also actively involved in forfeiture reform 
legislation in Maryland, Minnesota, New Hampshire, and Texas. And IJ is consulting with state 
legislators and advocates on forfeiture reform in Arizona, Arkansas, Colorado, Florida, Iowa, 
Kansas, Michigan, Montana, New Mexico, Oklahoma, Pennsylvania, Tennessee, Virginia and 
Utah. 


IJ has also produced original research documenting the problem of civil forfeiture. U 
published the first comprehensive nationwide study, titled Policing for Profit, which evaluates 
each jurisdiction’s civil-forfeiture laws.^ The federal government earned a grade of D- for its 
civil-forfeiture laws. (An updated report on the federal government’s forfeiture program is 
attached as Appendix A.) Particularly relevant for this hearing, IJ also studied how a particular 
federal forfeiture program — the Equitable Sharing Program — encourages local police and 
prosecutors to evade state civil-forfeiture laws to pad their budgets.*^' U also commissioned a 
study using experimental economics to test the incentives of civil forfeiture.^ The results 
demonstrated that the financial incentives of civil forfeiture create a strong temptation for law 
enforcement agencies to seize property to pad their own budgets.* Most recently, 11 published a 
report highlighting the Internal Revenue Service’s aggressive use of civil forfeiture to seize 
funds from individuals and small business owmers making a series of cash deposits or 
withdrawals below $10,000, without any other evidence of wrongdoing.'"^ 

As these studies confirm, federal forfeiture programs must be reformed to end the 
distorted incentives for law enforcement and strengthen protections for property owners, After 
Section 1 explains the archaic origins of civil forfeiture. Section 11 discusses the ways in which 
modern federal civil-forfeiture laws have departed dramatically from their predecessors, causing 
an explosion in federal forfeiture activity. Next, Section 111 discusses the federal Equitable 
Sharing Program and the limited impact of the new Justice Department’s policy change, Finally, 
Section IV explains how current federal law incentivizes forfeiture without providing adequate 
procedural safeguards to protect innocent property owners. 


^ 2014 Minn. Sess. Law Sew. Ch. 201 (S.F. 874) (West); Civil Asset Forfeiture Amendment Act of 2014, B20- 
48, 20th Council (D.C. 2014). See also Robert O'Harroxv. Jr, D.C. Council votes to overhaul asset forfeiture, give 
property owners new rights. Wash. Post, Nov. 18. 2014, available at 

httn:.^Awvw.washingtOiinosf.co(r/in\esrtgntions>'dCH:cn»cil-votes-to-overha<ii-nssetToifeiTur£-give-nroQem--owners- 
ncv. ■nglils./2014.>'l 1,/! 8/46945400-6172-1 1c4-880X-«3raaN3a3.'>cr siorv .hlitii : Abb>- Simons, Civil forfeiture reform 
signed into law, St.vr Trib., Miiy 6, 2014, available at 
http://Vw\v.stait,hbime.com/politics/statelocaty25S].*i6241.htnil . 

^ Marian R. Williams. Jcfrcrson E. Holcomb. Toinislav V. Kovand/.ic & Scoll G. Bullock. iNSTin.n k kor 
Justice, Policing for Profit: The Abuse of Civil Asset Forfeiture (2010), a\>ailable at 
http:/y\vww.ii.Qru/images/pdf folder/other ptibs''assetforfcitiiretoeiiiail pdf . 

Dick M. Carpenter, Lary Salzman & Lisa Knepper, Institute for Justice, Inequitable Justice: How 
Federal Fquilable Sharing Fncourages Local Folice and Prosecutors to Evade Stale Civil Forfeiture Law for 
Financial Gain (Ocl. 201 1), available at 

]ittp:/./v.wv>'.ii.org/images/pdf folder/private nropern/forfeitiire/incQuitable iiistice-iTmss-forfeitiire.pdf - 

Bart J. Wilson & Michael Preciado. Bad Apples or Bad Laws: Testing the Incentives of Civil Forfeiture 
(Institute for Justice, 2014). available at http://ii.org/ifnages/Ddf foider/private Dropenv/bad-aDDles-bad-laws pdf 

“ Id. 

^ Dick M. Ccupenter & Larr>' Siilzman, Institute for Justice, Seize First, Question Later: The IRS and Civil 
Forfeiture (2015), available http:.7jj <^rghmages/pdf_fold8r/private pm)terb'/se ize-fiist-questiQn-jater.pdf . 
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I. Civil Forfeiture Is Premised on an Archaic Legal Fiction. 

Civil forfeiture is the power of law enforcement to seize and keep property suspected of 
being involved in criminal activity. With civil forfeiture — unlike criminal forfeiture — law 
enforcement can take cash, cars, homes, or other property without so much as charging the 
owners with a crime, let alone convicting them of one. Because these are civil proceedings, most 
of the constitutional protections afforded to criminal defendants do not apply to property owners 
in civil-forfeiture cases. 

Civil forfeiture is based on the legal fiction that the property itself is “guilty” of a crime. 
Under this fiction, the proceeding is brought in rem (“against a thing”), or against the property 
itself, not against the owner {in personam), as criminal proceedings. This is why civil-forfeiture 
cases have unusual names like: 

• Uniled Stales v. 434 Main Street, I'ewskhury, Massachusetts', 

• State of Texas v. One 2004 Chevrolet Silverado', and 

• Commonwealth of Pennsylvania v. $520 in U.S. Currency. 

Of course, inanimate objects such as property, cars, and cash do not act or think, and therefore 
cannot possess the required criminal intent to be “guilty .” The doctrine of in rem forfeiture 
originally arose from the medieval law of deodand under which chattel that caused death was 
forfeit to the King.*° Deodand was premised on the superstitious belief that objects acted 
independently to cause death.*’ 

In the United States, civil forfeiture traces its roots to the British Navigation Acts of the 
mid-17th century during England’s vast expansion as a maritime power.’^ The Acts required 
imports and exports from England to be carried on British ships. If those Acts were violated, the 
ships and the cargo on board could be seized and forfeited to the Crown regardless of the guilt or 
innocence of the owner. Using these British statutes as a model, the first United States Congress 
passed forfeiture statutes to aid in the collection of customs duties, which provided 80 to 90 
percent of the finances for the federal government during that time,*'* Civil forfeiture was 
introduced in American law through these early customs statutes. 


Donald J. Boudreaux & A.C. Prilcliand. Civil forfeiture amt the IVar on Dru^s: Lessons from Economics and 
llislorv. .t.t S.x\ Dikuo L. Rkv. 79, 1 35 (1996). 

Jd. 

7(7.1 Micliael Schectei. Fear and Loathing and the Forfeiture Laws,75 CORSLLLh. R ev. 1150, 1151-1183 
(1990): James R. Maxeiner, Note. Bane of American Forfeiture Tmw: Banished at I.ast?, 62 CoRNF.r.I.L. Rr.v. 768, 
802 (1977). 

' ^ .See id. at 782 n.86 (noting tlvit customs provided much of the revenue for the federal goveninient). 
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II. Modern Civil Forfeiture Laws Have Become Unmoored from their 

Original Justification Envisioned by the Founding Generation, Leading To 

An Explosion of Federal Forfeiture Activity. 

Forfeiture at the time of our nation’s founding was limited in justifieation and seope, in 
stark contrast to today’s civil-forfeiture programs. For example, early laws authorizing forfeiture 
were based on the unquestioned ability of the government to seize contraband, in which no 
property rights existed. Contraband included not only per se illegal goods and stolen goods, but 
also goods that were concealed to avoid paying required customs duties.’’* 

Forfeiture was justified only by the practical necessities of enforcing admiralty, piracy, 
and customs laws. As an in rem proceeding, civil forfeiture allowed courts to obtain jurisdiction 
over property when it was virtually impossible to seek justice against property owners guilty of 
admiralty or piracy violations because they were overseas or otherwise outside the court’s 
jurisdiction.'^ With civil forfeiture, the government could ensure that customs and other laws 
were enforced even if the owner of the ship or the cargo was outside the court’ s jurisdiction. 

Throughout most of the 20th century, civil forfeiture remained a relative backwater in 
American law, with one exception. During the Prohibition Era, the federal government 
expanded the scope of its forfeiture authority beyond contraband to cover automobiles or other 
vehicles transporting illegal liquor.'^’ However, the forfeiture provision of the National 
Prohibition Act was considered “incidental” to the primary purpose of destroying the contraband 
itself— “the forbidden liquor in transportation.”” 

Even then, the Supreme Court observed that these “forfeiture acts are exceedingly 
drastic.”’* Consequently, the Court cautioned that “[f]orfeitures are not favored; they should be 
enforced only when within both the letter and spirit of the law.”” As “drastic” as forfeiture laws 
may have appeared during Prohibition, they are quite limited in comparison to the forfeiture laws 
today, which trace their origins to the “War on Drugs.”™ 

Today’s federal forfeiture laws are much broader in scope, covering not only illegal 
drugs, contraband, and any conveyance used to transport them, but all manner of real and 
personal property involved in the alleged criminal activity. The Comprehensive Crime Control 


See Act of July 31, 1789, 1 Stal. 29. 43 (providing tluil all “goods, wares and inercliandise, on winch the 
duties shall not liave been paid or secured, shall be forfeited"). 

See, e.g.. Untied Stales v. The lirig Maleic Adhel, 43 U.S. (2. How.) 210. 233 (1844) (iustifying rorfcilurc of 
imiocenl owner’s vessel under piracy and adinirally laws because of “the necessity of Uie case, as the only adequate 
means of suppressmg the offence or wrong") (emphasis added); The Palmyra. 25 U.S. (12 Wheat.) 1, 14 (1827) 
(revenue laws); United Slates v. The Schooner Little Charles, 1 Brock. 347, 354 (1819) (Marshall, C.J.) (embargo 
laws). 

’ ’’ Boudrcau.\ & Pritchard, supra note 9, al 101. 

'■ Carroll V. United States, 267 U.S. 132. 155 (1925). 

United States v. One 19S6 Model Ford V-8 De Luxe Coach. Commercial Credit Co., 307 U.S. 219. 236 

(1939). 

Id. al 226. 

Eric Bhimenson & Eva Nilsen, Policing for Profit: The Drug War 's Hidden Economic Agenda. 65 U. Chi. 

L. Rev. 35, 42-45 (1998). 
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Act of 1 984^' authorized, for the first time, the forfeiture of property used (or intended to be 
used) to “facilitate” a drug offense. Congress also has expanded forfeiture beyond alleged 
instances of drug violations to include myriad crimes. Today, there are more than 400 federal 
forfeiture statutes relating to a number of federal crimes, from environmental crimes to the 
failure to report currency transactions.^^ Moreover, the creation of the federal “Equitable 
Sharing Program”^'* (discussed more fully in Section III) has expanded the use of civil forfeiture 
by state and local law enforcement by giving them the lion’s share of forfeiture proceeds for 
simply referring forfeiture cases to federal authorities.^^ 

Additionally, in contrast to most of American history, during which the proceeds from 
civil forfeitures went to a general fund to benefit the public at large, current federal forfeiture 
laws allow law-enforcement agencies responsible for seizing the property to keep proceeds from 
forfeiture. In 1984, Congress amended parts of the Comprehensive Drug Abuse and Prevention 
Act of 1970 to allow federal law-enforcement agencies to retain forfeiture proceeds in a newly 
created Assets Forfeiture Fund.^'’ Initially, any forfeiture proceeds exceeding $5 million that 
remained in the Assets Forfeiture Fund at the end of the fiscal year were to be deposited in the 
Treasury’s General Fund.^^ Moreover, the government’s use of proceeds in the Assets Forfeiture 
Fund was restricted to a relatively limited number of purposes, such as paying for forfeiture 
expenses like storing the property or giving awards for information that led to forfeitures.^* 
However, subsequent amendments eliminated both the $5-million cap and dramatically 
broadened the scope of expenses the government could pay for with the Assets Forfeiture Fund, 
including purchasing vehicles and paying overtime salaries.^’ In short, after the 1984 
amendments, federal agencies were able to retain and spend forfeiture proceeds — subject only to 
very loose restrictions — giving them a direct financial stake in generating revenue from 
forfeiture.^" 

By allowing law-enforcement officials to retain forfeiture proceeds, federal forfeiture 
laws create a perverse financial incentive to maximize the seizure of forfeitable property. 
Consequently, unlike its early relatives in the Prohibition Era when forfeiture was merely 
incidental, with today’s forfeiture laws, forfeiture of property is often the primary purpose of the 
seizure. As the former chief of the federal government’s Asset Forfeiture and Money 
Laundering Offices observed, “We had a situation in which the desire to deposit money into the 
asset forfeiture fund became the reason for being of forfeiture, eclipsing in certain measure the 


‘‘ Pub. L. No. 98-473, 98 Star 1976. 

See 21 U.S.C. 881(a)(6)-(7). 

See Asset Forleiluie and Money Laundering Section, U.S. Dep’l of Justice Ciiiniiial Div., SELrctKD 
Feder,\l Asset Foreeite:re Statettes (2006), available at http://www .justice. go\7ciiininal/foia/docs/afstats06.pdf. 
** See 2t U.S.C. § 881(e)(lXA) & 19 U.S.C. § 1616a(c). 

BluincTison & Nilscii. \upra note 19. al 44-45. 

Comprehensive Crime Coiilrol Aet of 1984. Pub. L. No. 98-473, 98 Slal. 1837 (1984), 

-■ Id. § 3 10, 98 Stat. at 2053 (previously codified at 28 U.S.C. S 524(c)(7)). 

Id. 5 3 10, 98 Stat. at 2052 (previoiislv codified at 28 U.S.C. § 524(c)( 1)). 

28 U.S.C. §§ 524(c)(l)(F)(i). (c)(l)(i). 

Allhough Congress ciiaclcd Ihc Civil Asset Forfeilure Refonn Acl in 2000. none of those reforms changed 
how forfeiture proceeds are distributed or otlierwise mitigated tlie direct pecunitir}- interest law -enforcement 
agencies liave in civil forfeitures. See Pub. L. No. 106-185, 114 Stat 202 (2000). 
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desire to effect fair enforcemetit of the laws Indeed, according to a July 2012 report by the 
United States Government Accountability Office, one of the three primary goals of the Assets 
Forfeiture Fund is “to produce revenues in support of future law enforcement investigations and 
related forfeiture activities. 

These developments have caused forfeiture activity to increase exponentially. In 1986, 
the year after the Justice Department’s Assets Forfeiture Fund was created, the Fund took in just 
$93.7 million in deposits. Twenty years later, annual deposits of forfeited cash and property 
regularly topped $1 billion.^'* In 2013, the most recent year with publicly reported data, that 
figure had swollen to $2 billion, the second highest amount in the Fund’s history. 

The amount of federal forfeiture activity can also be seen by a glimpse at the number of 
federal agencies participating in federal forfeiture programs. There are two main federal 
agencies that spearhead forfeiture activity at the federal level: the Justice Department and the 
Treasury Department. The Justice Department’s Assets Forfeiture Program includes activity by; 

• Asset Forfeiture and Money Laundering Section of the Criminal Division; 

• Bureau of Alcohol, Tobacco, Firearms and Explosives; 

• Drug Enforcement Administration;^^’ 

• Federal Bureau of Investigation; 

• United States Marshals Service, 

• United States Attorneys’ Offices; 

• Asset Forfeiture Management Staff; 

• United States Postal Inspection Service; 

• Food and Drug Administration’s Office of Criminal investigations; 

• United States Department of Agriculture, Office of the Inspector General; 

• Department of State, Bureau of Diplomatic Security; and 

• Defense Criminal Investigative Serv'ice.^^ 


Ricliard Miniter. lU-Gonen Gains, Re.\son. Aug. 1993, at 32, 34 (quoting Micliael F. Zeldin, former director 
of the Justice Department’s Asset Forfeiture & Moiie>' Laundering Office), available at 
littu://reason . com/nrciin'es/199.>.''08/’0|/iil-gorten-galns . 

U.S, Gov’l Accouniability OlTicc, GAO-12-736. Justick Asskis Forkkui.rk Fund: Tr.ansparkncy of 
B y\L;\NCES .\ND CONTROLS OVER EQUITABLE SH.\R1NG SHOULD BE IMPROVED 6 (2012), a\>ailable at 
http : //WWW . gao . gOAVassets/oOO.C^ 92349. pdf . 

Marian R. Williams, cl al.. supra nolc 5. a1 31. 

U-S. Dep’l orjuslice, FY 2013 Asset Forfeiture Fund Reports: Total Net Deposits to the Fund by State of 
Deposit as of September 30. 2013. littp:/A\v\Av.iustice.gQv.^ind/^p/02fundieporiy'20I3affr/i'eportl.htm : see also Rep. 
Tim Walberg. Op-Ed., Stopping the Abuse of Civil Forfeiture, Wash. Post. Sept. 4, 2014. 
hilo:/%vvvv,\vas}ini£(ofTnos(-CcnvoDinions/tim-\va!bcn*-an-cnd-io-lhc-abusc-or-civil- 
rorrciiurc/2(}]4.4)9,/()4./c7b9d()7a-3395-l Ic4-9c92-0899b3()6bbca slorv-hliul , 

Id. 

The DEA’s enforcement of federal drug laws has resulted in significant seizure and forfeiture activ ity . And a 
significant portion of DEA cases are adopted from state and local law enforcement agencies under the federal 
Equitable Sharing Program. U.S. Dcp’l of Justice, Asset Forfeiture Program: Participants and Roles, 
littp:/7wvvv. justice. iro^^hnld/’afD.^O-^palticipaIlis,•• (last visited Feb. 8. 2013). 

Id. 
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The Treasury Department maintains its own robust forfeiture program^* which includes 
participation by the: 

• Internal Revenue Service; 

• U.S. Immigration and Customs Enforcement; 

• U.S. Customs and Border Protection; 

• U.S. Secret Service; and 

• U.S. Coast Guard. 

As detailed in Section IV, subpart A, the ability of these Executive branch agencies to self- 
finance through forfeiture proceeds endangers the balance of powers in our constitutional 
system. 


In sum, no longer is civil forfeiture tied to seizing contraband or the practical difficulties 
of obtaining personal jurisdiction over an individual. Unmoored from its historical limitation as 
a necessary means of enforcing admiralty and piracy laws, civil forfeiture has morphed into a 
revenue-generating enterprise for law enforcement. 

TTT. The Federal Equitable Sharing Program 

The federal government engages in forfeiture in two main ways. First, federal authorities 
seize property under federal law and pursue forfeiture of the property without any involvement 
by state or local law enforcement. Second, under the federal Equitable Sharing Program, federal 
authorities work with state or local law-enforcement agencies to seize property for a federal 
forfeiture action, and then “share” the proceeds.'"' 

There are two ways state and local law enforcement can participate in the Equitable 
Sharing Program. Federal authorities can work with state and local law enforcement through 
joint investigations. Joint investigations may originate from: (a) participation on a federal task 
force; (b) a formal task force composed of state and local agencies; or (c) state or local 
investigations that are developed into federal cases.*" Equitable-sharing agreements can be used 
to process and divide the proceeds of property seized during joint operations involving multiple 
law-enforcement agencies. The federal government takes over the property, handles the 
forfeiture case and then distributes the proceeds to each agency according to their role in the joint 
effort. 


The Treasuw DepartmenTs Forfeiture Fund lias also grown from more than $270 million in deposits in 2004 
to mote tlian $1.6 billion in 2013. See Appendix A. 

U.S. Deph of (he Treasurv, Ireasury- h^ecidive Office for Asset Forfeiture. 

Iilh):/Avvvvv,l rca suix .P' Ov /about.'oraani/alioiial-slniciiife..'olTiccS''PagcVrhc-Excculivc-O rricc-i or-Assci- 
Forfeiture . asDx (last visited Feb. 8. 201.S). 

For statutes authorizing equitable sharing, see 21 U.S.C. §§ 881(e)(1)(A) and (e)(3), 18 U.S.C. § 981(e)(2). 
andl9U.S.C.§ 1616a. 

U.S. Dcp'l of Justice, Ctiininal Div.. AsscI Forfcilurc and Money Laundering Section, Guiuk to Equi'i ahi.k 
SR iRiNG FOR State and Local Law Enforcement Agencies 6 (April 2009), available at 
bttp://wAv\v. justice. gQv/usao/ri/proiecls/esguideiines.txlf . 
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More controversially, the federal government can also “adopt” property seized by a state 
or local agency and then proceed with a federal forfeiture action. Federal agencies may “adopt” 
seized property for forfeiture where the conduct giving rise to the seizure is in violation of 
federal law and where federal law provides for forfeiture."^^ In adoptions, relatively lax federal 
standards apply and state and local agencies receive 80 percent of proceeds — even if state law is 
stricter and less generous. Thus, even if state law offers strong protections to property owners 
and bars law enforcement from keeping what they forfeit, state and local agencies can use 
equitable sharing to circumvent those rules and take and keep property anyway. 

Consequently, the Equitable Sharing Program poses a federalism problem by 
encouraging state and local law enforcement to evade state civil-forfeiture laws in favor of 
federal rules. In a 201 1 study published in the Journal of Criminal Justice, researchers 
Jefferson Holcomb, Tomislav Kovandzic and Marian Williams examined the relationship 
between state civil-forfeiture laws and equitable-sharing receipts by state and local law 
enforcement."^'^ They found that in states where civil forfeiture is more difficult and less 
rewarding, law-enforcement agencies take in more equitable-sharing payments. In other words, 
police and prosecutors use equitable sharing as an easier and more profitable way to secure 
forfeiture funds. 

On January 16, Attorney General Holder announced a new policy prohibiting “certain” 
kinds of adoptive seizures under the federal Equitable Sharing Program."^' Contrary to some 
exaggerated media reports,*^^ the new policy does not end civil forfeiture, Federal and state 
government can still take property for civil forfeiture without even charging, much less 
convicting owners of a crime. 

The policy also does not abolish the Equitable Sharing Program. Seizures under joint 
taskforces or coordinated federal-state investigations are still allowed, and indeed encouraged. 
This includes many of the drug task forces conducting “highway interdictions” exposed by the 
Washington Post its six-part investigative series."^^ According to a 2012 GAO report, 
approximately 83 percent of equitable-sharing cases are from Joint investigations.*^^ An Institute 


See generally Carpenter, et al,, supra note 6. 

Jefferson E. Holcomb, Tomislav V. Kovandzic & Marian R. Williams, Civil Asset Forfeiture, Equitable 
Sharing, and Policing for Profit in the United States^ 39 Joi.'RN.AT.or Crtmin.ai. Ji.'STiCF, 3, 273-285 (June 2011), 

U.S, Dcp’l of Juslicc, Office of ihc Adomey General, Prohibition on Certain Federal Adoptions of Seizures 

by State and Local Law Enforcement Agencies, Order No. , J<m. 16, 2015, available at 

httpV/www.ius tice.gov/sites/default/filcs/opa/press- 

rcleascs,/'iilnchuicnls/2()]5./()l/16/aiioniev general order prohibiunp adonliOTis.ixif . 

See, e.g., CliarloUe Alter, Feds Limit Law lhai Lets Cops Seize Your Stuff, Time (Jan. 16, 2015), 
htttJ://tinie.coin/3672J40/civ)l-forfeiture-assets-hc>lder/ (stating tliat under order "state and local officials would no 
longer be allowed to use federal law to seize private property' such as cash or cars without evidence tliat a crime had 
occurred")^ see also Jacob Sulluin. I low the Press Fjcaggerated I folder ’s Forfeiture Reform, Rk.asox (Jan. 19. 
2015), hiip://rcason.coui/blQa.'20 1 5/01/1 9/how-thc-pTcss-cxagaciatcd-l>oldcrs-rorrci . 

^ Micliael Sallah, Robert O’Harrow' Jr. & Steven Rich, Stop and Seize: Aggressive Police Take Hundreds of 
Millions of Dollars from Motorists Not Charged w’ith Crimes, W.ASII. Post. Sept. 6, 2014. a\-ailahle at 
hTtn://wwvv,washingtouposT.com/sf/investigative/2014/09/06/stop-and-sei7e./# , 

U.S. GovM Accounlabilily Office. GAO-12-736, Jdsi'ick Asshis Forkkiu kk Fi nd: Tk.ansparkncy of 
Balances and Controls over Equitable Sil\ring Shotted Be Improved 43 (20 12), a\>ailable at 
littp://www.gaQ.gQ’\'/assets/600/592349,pdF . 
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for Justice review of data obtained from the Justice Department reveals that from 2008 to 2013, 
only a quarter — 25.6 percent — of properties seized under the federal Equitable Sharing Program 
were from adoptions. The rest were from joint investigations, exempt from the new rule. In 
terms of value, of the roughly $6.8 billion in cash and property seized under equitable sharing 
from 2008 to 2013, adoptions accounted for just 8.7 percent. (A breakdown of the impact of the 
Justice Department’s new policy is attached as Appendix B, By the Numbers: What Does the 
Department of Justice 's New Forfeiture Policy Really MeaiP). 

The policy also does not cover seizures if there is a federal seizure warrant, it remains to 
be seen whether federal authorities will simply be able to adopt the seizure or classify the seizure 
as a j oint investigation if they secure a federal seizure warrant. Obtaining a federal seizure 
warrant is a relatively easy task as they are done ex parte — without notice or a hearing — and 
consist of a one-sided presentation of evidence. Supreme Court Justice Felix Frankfurter 
famously criticized the fairness of ex parte proceedings: 

[Fjairness can rarely be obtained by secret, one-sided determination of facts decisive of 
rights. ... No better instrument has been devised for arriving at the truth than to give a 
person in jeopardy of serious loss, notice of the case against him and opportunity to meet 
it. Nor has a better way been found for generating the feeling, so important to a popular 
government, that justice has been done.'*^ 

IJ has successfully defended four small-business owners who have had their bank accounts 
seized pursuant to ex parte federal seizure warrants for making a series of less-than-$10,000 
deposits, even though there was no allegation of money laundering, or other criminal activity. 
Unfortunately, these clients are not alone. From 2005 to 2012, the Internal Revenue Service, in 
cooperation with U.S. Attorney’s Offices, seized more than $242 million in more than 2,500 
cases.^” In at least one third of these cases, the seizure is based on nothing more than a series of 
transactions under $10,000, with no other criminal activity, such as fraud, money laundering, or 
smuggling, alleged by the government.^' 

Finally, even within adoptions, the policy carves out an exception for public safety. 

The order spells out four non-exhaustive categories: firearms, ammunitions, explosives, and 
property related to child pornography. Seizures not falling within these four categories may still 
be adopted at the sole discretion of the Assistant Attorney General for the Criminal Division. 
Indeed, the new Request for Adoption of State or Local Seizure form merely asks the state or 
local agency to “explain the compelling circumstances and public safety concerns justifying 
approval of adopting these assets.”^’ Precisely how this public-safety exception will be enforced 
remains to be seen and should be the subject of Congressional oversight. 


Joinl Anli-h'ascisl Refugee Committee v. McGrath, 341 U.S. 12.3, 170-72 (1951) (Fraiikfurlcr, J., concurring). 
DickM, Carpenter & Lanj’ Salzniiia Institute for Justice, Question Later: The IRS and Civil 

Forfeiture 4. assailable http://ii.org/iLmtge,s/pdf folder^rii'ate_piDpert\7seize-tn'st-qne5lion-later-pdJ' . 

Id. 

Supra note 45. 

Dep't of Justice & Dep’t of the 'Ir^'dmry^Request for Adoption of State or Local Seizure, 
http://www.justice.go^/criniinal/afiTils/fornis/pdf/request-for-adoptioii-form.pdf. 
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The Justice Department itself has acknowledged the limited reach of this policy change, 
noting that “[o]ver the last six years, adoptions accounted for roughly three percent of the value 
of forfeitures in the Department of Justice Asset Forfeiture Program” which includes both 
criminal and civil forfeitures.'^' And according to Justice Department data reviewed by IJ, 
adoptions only accounted for about 10 percent of overall Justice Department seizures from 2008 
to 2013.'''’' 

While this policy change is certainly a step in the right direction to reforming federal 
forfeiture laws, much more needs to be done, as explained in the following section. 

TV. The Federal Government Earns an Almost Fatltng Grade for Tts Current 
Forfeiture Laws. 

Under the metrics used by IT & Policing for Profit study, the federal government earns a 
grade of D- for its forfeiture laws.''’ Like the worst jurisdictions in IJ’s study, the federal 
government incentivizes forfeiture by returning 100 percent of the proceeds to law enforcement 
while also failing to provide adequate procedural safeguards to protect innocent property owners. 

A. Federal Forfeiture Law Perversely Incentivizes Seizing Forfeitable Property, 
While Circumventing Legislative Oversight and Violating the Constitution. 

Perhaps the most troubling aspect of federal forfeiture law is that it gives police and 
prosecutors a substantial budgetary stake in forfeiture, while short-circuiting legislative oversight 
by directing all proceeds from forfeited property back to law-enforcement agencies that seize the 
property. As the author of a seminal treatise on forfeiture notes, forfeitures are a “-windfall for 
law enforcement. While all of this money may sound like a positive, law enforcement’s 
retention of forfeiture proceeds violates two key constitutional principles: separation of powers 
and the impartiality requirement of due process. 

First, funding agencies outside the legislative appropriations process violates the 
separation of powers. The Appropriations Clause of the Constitution assigns to Congress the 
role of final arbiter of the use of public funds.'* In his Commentaries on the Constitution of the 
United States, Joseph Story famously explained the vital role the Appropriations Clause plays in 
preserving the separation of powers and our system of checks and balances: 

[T]o preserve in full vigor the constitutional barrier between each department . . . that 
each should possess equally ... the means of self protection. And the [legislature] has, 
and must have, a controlling influence over executive power, since it holds at its own 
command all the resources by which a chief magistrate could make himself formidable. 


" Press Release. DepT of Jusliee, Office of Public AITairs, Attorney General Prohibits b'ederal Agency 
.1 doplions of Assets Seized hy Stale and Local Law Enforcement Agencies Except Where Needed to Protect Public 
Safety^ (Jmi. 16, 2015), justice. .^ov/opa'^pr/attome\--generai-prolTibit!a-fcder(iI-aireucv-iidoptioTi^-cissets- 

seized-stote-aiad-local-law . 

See Appendix B, 

See Appendix A. 

'■ Steven Kessler, Civil and CrimiK/LL Forfeiture; FedeRz\l and State Practice, §1.1 page 1-2. 

U.S. Const, art. I, § 9. cl. 7. 


- II - 



42 


ft possesses the power over the purse of the nation and the property of the people. It 
can grant or withhold supplies; it can levy or withdraw taxes; it can unnerve the power of 
the sword by striking down the arm that wields itf 

And James Madison characterized this “power over the purse” as “the most complete and 
effectual weapon with which any constitution can arm the immediate representatives of the 
people, for obtaining a redress of every grievance, and for carrying into effect every just and 
salutary measure. However, current federal forfeiture law disarms the legislative branch. 

With forfeiture funds, police departments and prosecutors’ offices — members of the executive 
branch — become self-financing agencies, unaccountable to members of Congress or the public at 
large. 


Second, giving law enforcement a direct financial stake in the seizures violates the basic 
due-process requirement of impartiality. Impartiality in the administration of justice is a bedrock 
principle of the American legal system, enshrined in the Due Process Clauses of the Constitution. 
By allowing law enforcement to retain forfeiture proceeds, federal forfeiture law dangerously 
shifts law-enforcement priorities from fairly and impartially administering justice to generating 
revenue. 

Indeed, the judiciary has sounded the alarm about the government’ s aggressive use of 
forfeiture particularly in light of its “direct pecuniary interest in the outcome of the 
proceeding,”®* Courts “continue to be enormously troubled by the government’s increasing and 
virtually unchecked use of the civil-forfeiture statutes and the disregard for due process that is 
buried in those statutes,”®^ 

More broadly, the Supreme Court has closely scrutinized the actions of public officials 
and agencies when they have a direct financial stake in the outcome of proceedings and has 
repeatedly struck down regulatory schemes that create an impermissible conflict of interest. For 
example, in Turney v. Ohio, the Supreme Court overturned a fine where the mayor also sat as a 
judge and personally received a share of the fines.®® However, it is not just the prospect of 
personal gain that merits vigilance; institutional gain also runs afoul of due process. In Ward v. 
Village of Mowoevilk , the Supreme Court found a due-process violation where a substantial 
portion of the town’s revenues came from fines imposed by the mayor sitting as a judge.®'* 

Direct and substantial financial incentives for police and prosecutors are also 
impermissible under the Due Process Clause. For instance, in Young v. United States ex rel. 
Vuitton et Fils S.A., ajudge appointed the lawyers for the Vuitton Company as special 
prosecutors in a contempt action against other companies for violating a court order against 
trademark infringement.®" If the companies were found guilty of contempt, the Vuitton 


Joseph Slor>', CoMMKN i .AKiKSON I HK CoxsTiTLTiox OK THK UNi l'Ki) S i .vi KS § 5.t() (Boslon & Cambridge 
ISJ.t) (empiiasis added). 

The Fedeicvlist No. 5S (Jiunes Madison). 

United States v. James Daniel Good Real Property, 510 U.S. 43. 56 (1993). 

United States v. .All .Assets of Statewide .Auto Parts, Inc., 971 F,2d 896, 905 (2d Cir. 1992). 

“ 273 U.S. 510 (1927). 

“ 409 U.S. 57 (1972). 

® 481 U.S. 787 (1987). 
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Company stood to recover liquidated damages in the underlying action. The Court held that, 
despite judicial supervision of the prosecution, the financial incentives for prosecution were too 
direct and created an improper conflict of interest.“ And in Marshall v. Jerrico, Inc., the 
Supreme Court cautioned about the “possibility that [the official’s] Judgment will be distorted by 
the prospect of institutional gain as a result of zealous enforcement efforts.”'^^^ In discussing 
due-process constraints on prosecutors, the Court noted: 

Prosecutors are also public officials; they too must serve the public interest. . . . 

Moreover, the decision to enforce — or not to enforce — may itself result in significant 
burdens on a defendant or a statutory beneficiary, even if he is ultimately vindicated in an 
adjudication. A scheme injecting a personal interest, financial or otherwise, into the 
enforcement process may bring irrelevant or impermissible factors into the prosecutorial 
decision and in some contexts raise serious constitutional questions.'^^* 

Direct profit incentives for officials charged with enforcing the law can lead to improper 
conflicts of interest or the appearance of improper conflicts, and are therefore unconstitutional. 

In sum, incentivizing forfeiture by creating a direct financial incentive is not only bad 
public policy, but also unconstitutional. The weak procedural safeguards in current federal law 
exacerbate this problem. 

B. Federal Forfeiture Laws Provide Inadequate Procedural Safeguards to Protect 
Innocent Property Owners. 

In addition to incentivizing forfeiture, federal law makes forfeiture all too easy for law 
enforcement by providing few procedural safeguards. As an initial matter, most federal 
forfeitures are accomplished through administrative proceedings by the seizing agency itself, 
without any judicial involvement. Based on an IJ review’ of data from the Justice Department, 
from 2008 to 2013, 64 percent of all forfeitures were administrative, while only 22 percent were 
civil. But even civil-forfeiture judicial proceedings fail to provide adequate process. 

Because it is a civil proceeding, civil forfeiture does not provide all the legal rights 
guaranteed to individuals charged with a crime, such as the right to counsel. This difference can 
best be seen in the different burdens of proof The individual charged with a crime enjoys the 
presumption of innocence and the government must prove the crime beyond a reasonable doubt. 
Property owners enjoy no such procedural protections in civil-forfeiture proceedings. Under 
federal law’, the government must prove that property is subject to forfeiture only by a 
preponderance of the evidence more or more likely than not. 

Once the government meets this low hurdle, the burden shifts to the property owner to 
either rebut this showing or prove that the owner did not know of the illegal conduct. In this 
upside-down world of forfeiture, property is presumed “guilty” and owners must prove a 


“ Id al 805-07. 

446U.S. 238, 2.50 (1980). 

Id. at 249-50 (internal citations omitted). 
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negative — the absence of knowledge — to recover what is rightfully theirs. This turns the 
presumption of innocence — a hallmark of the American justice system — on its head. 

Moreover, property owners who have had their money seized have no opportunity to 
contest the seizure until the forfeiture trial itself, which can be months or even years away. 
Failing to provide a prompt hearing at which property owners can contest the validity of the 
seizure can prevent innocent individuals from securing counsel for the forfeiture trial. It can also 
deprive an individual “of the very means by which to live while he waits” for the forfeiture 
trial.^’’^ Holding onto seized funds until final adjudication without a preliminary hearing can 
harm the ability of those of more modest means “to obtain essential food, clothing, housing, and 
medical care”;^'* to make mortgage^^ or car payments; or pay utility^^ and other bills. Moreover, 
the restraint can damage a person's credit rating, reducing the ability to obtain a loan to pay for 
these necessities.^ The Supreme Court has repeatedly recognized that the Due Process Clause 
requires a hearing before the government can deprive individuals of property needed to pay for 
living expenses. 

Even if the property owner ultimately prevails at the civil-forfeiture trial and the property 
is returned, the interim deprivation works an irreparable injury. The Supreme Court has 
repeatedly cautioned that a final determination, “coming months after the seizure, would not cure 
the temporary deprivation that an earlier hearing might have prevented. The availability of an 
eventual trial “is no recompense for losses caused by erroneous seizure.” Id. 

This Court has . . . repeatedly held that, at least where irreparable injury may 
result from a deprivation of property pending final adjudication of the rights of 
the parties, the Due Process Clause requires that the party whose property is taken 
be given an opportunity for some kind of predeprivation or prompt post- 
deprivation hearing at which some showing of the probable validity of the 
deprivation must be made.^^ 

Just as in these cases, retaining property without affording the owner an opportunity to be 
heard inflicts an irreparable injury. 


Goldberg v. Kelly, 397 U.S. 254. 264 (1970) (“[The] need to concentrate upon finding the means for daily 
subsistence, in turn, adversely affects liis abilitv to seek redress. . . .“). 

Id. 

’ Connecticurt V. Doehr, 501 U.S. 1. 11 (1991) (■■[A]tt<iclinients, liens, and similar encumbrances” can “place 
an existing mortgage in leclinical default where there is an insecurity- clause.”) 

'■ Memphis Light, Gas d’ Water l)iv. (yaft. 436 U.S. 1.18 (1978) ("Ulilily serv ice is a necessity of modem 
life; indeed, the discontinuance of water or healing for even short periods of limes iiiav llirealen health and safelv.”). 

Z)oe; 2 r. 501 U.S. at 11. 

See. e.g.. Craft, 436 U.S. at 22 (holding tliat due process requires notice of availability of procedures for 
disputing utility bill and adiniiiislralivc procedure for cuslomcr complaints prior to icmiinalion of serv ices); 
Goldberg, .397 U.S. at 266 (holding that New Yortv’s Icnninalion of welfare benefits without prior evidentiary 
hecuing denied due process). 

' James Daniel Good. 510 U.S. at 56; see also Doehr, 501 U.S. at 15 (“It is tme that a later hearing might 
negate the presence of probable cause, but this would not cure the temporary deprivation that an earlier hearing 
might have prevented.”); Crajl, 4.36 U.S. at 20 (‘'Although ulilily services may be restored ultimately, the cessation 
of essential serv ices for any appreciable time works a uniquely firuil deprivation,”). 

Comm 'r of Internal Revenue v. Shapiro, 424 U.S. 614, 629 (1976). 
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In sum, both the individual’s right to property and the irreparable injury caused by 
the length of the deprivation before trial necessitates a prompt preliminary hearing not 
only for some kinds of property, but all property, including cash. 

CONCLUSION 

It is beyond dispute that federal forfeiture laws have been abused and require reform. 
Two former Justice Department officials involved in the creation of the current forfeiture regime 
recently opined that forfeiture “has turned into an evil itself, with the corruption it engendered 
among government and law enforcement coming to clearly outweigh any benefits.”’’ Even the 
Justice Department has conceded as much by changing its policy and commencing an “internal, 
top-to-bottom review of its entire asset forfeiture program.”’* And 26 editorial boards from 
newspapers in 15 states and Washington, D.C. have criticized civil-forfeiture. (A list of these 
editorials is attached as Appendix C). 

Legitimate law-enforcement objectives can be satisfied through criminal forfeiture. 
However, short of abolishing civil forfeiture, the following measures must be part of any 
comprehensive effort to reform federal forfeiture: 

• Eliminate the profit incentive by requiring forfeiture proceeds be deposited into the 
Treasury’s General Fund or another neutral fund; 

• Abolish the Equitable Sharing Program; 

• Increase the burden of proof on the government; 

• Restore the presumption of innocence by placing the burden to prove actual 
knowledge of the criminal activity on the government; 

• Provide counsel for the indigent; and 

• Provide for prompt post-seizure hearing for seizures of currency. 

These commonsense reforms will go a long way toward restoring our public trust in law 
enforcement, and the belief — so vital to our republic — that we are a nation ruled by laws and not 
by men. 


' John Yoder and Brad Calcs. Op-Kd: Government Self-lnieresf Corrupted a Crime-Fighting Tool Into An 
Evil, Wash. Post, Sept. 19, 2014, http://\v\v\v.wasiiin>doiipost.coia/opinjons/at>oUsh-tlte-Qi\'ii-asset-foifeitiire- 
prograiii-we-helped-create/2014/09/18/72f089ac-3d02-llc4-b0ea-8i41703bbt'6f ston .htiid . 

Robert O'Harrow Jr,, Lawmakers Urge End to Program Sharing Forfeited Assets With State and L.ocal 
Police, W.ASH, Pos t. Jan. 9. 2015, hllpi/'/wwAv.washmglonpost.com^invcsIigations/lawmakcrs-umc-cnd-to-proRrani- 
shamig-fQrfeited-assete-with-strile-aRd-ioaU-poliee/20i5./01/09/8S43ii43c-9821-l je4-8U05- 
1 924 ede3 e 54a _ sto rv . htiid . 
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APPENDIX A 
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APPENDIX B 


By the Numbers: 

What Does the Department of Justice’s New 
Forfeit\ire Policy Really Mean? 


On January 16. U.S. Attorney General Eric Holder issued art order curtailing some Department of JustKe 
forfeiture practices. The order suspended most “adoptive' forfeitures, where property seUed by state ai>d local 
law enforcement is turned over to rddopted' by) the federal government for forfeiture. Under the DOJ’s equitable 
sharing program, the state or local agencies that seized the property can receive up to 80 percent of the proceeds, 
even If state law bars agencies from keeping forfeiture proceeds or limits how much they may keep. But adoption 
Is only part of the equitable sharing program. The new pdicy exempts equitable sharing seizures made by state 
and local taw enforcement working with federal agents on joint task fortes or as part of joint Investigations. It also 
does not address seizures by federal agents outside the equitable sharing program. 

The institute for Justice reviewed six years of DOJ forfeiture data, from 2008 through 2013. to estimate 
how much forfeiture activity could be affected by the new policy. 


Most Equitable Sharing Seizures Continue 

Only about a quarter— -25.6 percent— of properties seized under equitable 
sharing were adoptions. The rest resulted from fokit task forces or joint 
investigations exempt from the new rules in terms of value, of the roughly 
$6.8 billion in cash and property seized under equitable sharing from 2008 
to 2013, adoptions accounted for just 8.7 percent 



$5 8 Billi’" II<hN'< 
EquiialkeSfiniMxi. /Q08-7(>i* 



Most DOi Seizures Continue 

Adoption for equitable sharing also made up a small share of overall DOJ 
seizures, about 10 percent And as the DOJ acknowleogeci. adoptive 
seizures accounted for just three percent of the value of all seized 
properties In the DOJ system 


Forfeitures Without Convictions Continue 

The new policy also does not address the tax legal standards in federal dvil 
forfeiture law. Civil forfeiture allows law enforcement to lake property without 
convictirtg or even charging the owner with a crime, and It sets a low 
ewdentiaiy bar for forfeiture. Most properties in the DOJ system— 78 percent— 
were seized for civil forfeiture. Only 22 percent were seized for criminal 
forfeiture, which requires a conviction. And the new policy does not change 
state forfeiture laws, most of which permit forfeitures without convictions or 
charges and allow law enforcement to keep some or all of the proceeds. 
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APPENDIX C 

i Institute 

n forjUSTICE 

Since the Institute for Justice launched its “End Forfeiture" initiative 
in July 201 4, there have been 32 editorials calling for civil forfeiture 
reform in 26 newspapers in 15 states and Washington, D.C. 


tHoa^iitotan Sfititce 

"Slopping police assel-lorleilure predalots.” The Washington Times. (July 25, 2014), hflpitfwwwjyasbing: 
lQnliinffi.cQn]/news/2O14/iul/25MtODal-slQppinajjQ)ice:t!f9dal0ES/ (last vislled Feb 6, 2015). 


INVESTOR'S 

Business 

Dailv 


"Civil Asset Forleiture Looks Like A Criminal Enterpnse," Investor's Business Dally, (Aug. 13. 2014), hllpy/ 
n9Ws.inY5storsjfflrn/itKlt«lltarialsai81314;713)8Q-4ioliang-tor-j3tolit-nB«ds-la-bft-en(J«IJitiri (last visited 
Feb. 6, 2015) 


DAlLV NEWS 


“Nol-very-civil lorfeilure.’* Philadelphia Daily News. (Aug. 15. 2014), http:// af1td es.ph% CQ m/201 4-08-15/ 
n9Ws/52650730 1 torietture-pereonal-pfoperty-personal-propefly (Iasi visited Feb. 6. 2015). 


JPftilabcIpftiallnquirer 

"Presumed innocent," Philadelphia Inquirer. (Aug. 18, 2014), http.</www,Rhil!y.com/pbilly/jjplDionAQauitr 
er/201 4081 8 Presum e d inn ocent html (last visited Feb. 6, 2015), 
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THE WALL STREET JOURNAL. 

Whafs Yours Is Theirs," Wall SIreel Journal. (Sept. 4. 2014), hllp://w ww wsi com/arlides/whals-yours-is- 
theirs- 1-409702898 (last visited Feb, 6. 2015) 

Deseret News 

"A cause lor oorcern If oivtl lorteiture goes unchecked." Oeserel News, (Sept. 9, 2014), http://www.ae- 
sere)news.oom/arUcte/8656JQ5l 8/Adause.-lQrd»ncert)-jl;Civil-Jor1eituredjoe&:unchBck8d JiIntI (last visited 
Feb. 6. 2015). 


S:i)c toasUington ^Jost 

Police rake In bonanzas Irom people who have committed no crime." The Washington Post. (Sept. 10, 
2014), hiip://w.ww.washlngtQnpDst.Q2m/opiniQn5/police.-cake.-initionanzas-Jrom!P0opletwhoibayeFConiraib 
teddiQ-cnmB/2014/Q9/10/d9d5a51a-.386d-lJe.4:flfiDl-97ha8a884fliLstoiy.hlml (last visited Feb, 6. 2015) 


';^StarTribune 

state has a solid start on policing for profit' relorm.’ Minneapolis Star Tribune. (Sept 12. 2014), htipj// 
www.s(arliibuna.com/opiD!on/adiJQtia!s/27.4964l71.h.tm! hast visited Feb. 6. 2015). 

iloinw Kfgister 

“Lawmakers need to fix 'forfeiture' law in 2015." Des Moines Register. (Oct 19, 2014), hllp;//www.des- 
mQinesrsglEter,com/s1oiy/QplDlon/editorials/2014/.1D/18/1awmaKer5:muskfikitcirleiUirerlaw/17522CIQl/(lasl 
visiled Feb. 6. 2015). 

jRtcIjmonb Simes'Bispatcl) 

"Thieves in Suits." Richmond Times-Dispalch. (Oct. 29, 2014), http 'Avww.nchinond coin/ooinion.'our-QpirL- 
iQ0/edilohal-.lhi9y»dnsuils/atticle_aaao41c4r69a&5dh&9a6tcle67790b7|d liKiii (last visited Feb. 6. 2015). 
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®l)e Bes iUoines fiegister 

"Congress must end abuses ol seizures by (eds* Des Moines Register. (Nov 6. 2014), bn(u/ywwvy. 
dBsmoiaesreaister.coiii(stOfy/opinbn/fldilorialsig014/11A)a/CQngrB5s-must-slQ0-5eiairas/l872aS27/(lasl 
visited Feb. 6. 2015). 


ORANGE COUNTY 



"Time is now to fix asset forfeiture.’ Orange County Register. (Nov. 13. 2014), http ://www. ocfeqister.com/ 
ar1ides/layr-642D41-fodsiture-jts&et.html (last visited Feb. 6. 2015). 


Las Cruces Sun-News 


"Comments draw scnjtiny to city seizure ordinance." Las Croces Sun-News. (Nov 16. 2014), bllpT/WWW 
lcsun-news.cQm/laa_cruc9S'«pinion/ci_2fi944a25Mditohakoon)mflnlS!Ldraw«»utiny.-faytsaizura_-ordj- 
nance (last visited Feb 6, 2015) 


(She a^tme0'@ribune 

"Rein in asset torteitures" Scranton Times-Tribune, (Nov. 17. 2014), htlDy/thelimes-lribune .comtooinion / 
rein-in-as^el-tPTteiturBS-l. 1749042 (last visited Feb. 6. 2015). 



USA 

TODAY 


"When police play bounty hunter," USA Today, (Nov. 20, 2014). hUp7/www.usaloday.OQm/Stary/opin- 
iQn/2Ql4/J1(19/p^lce-ciyil-a^t;lorlsilure-ptotit-d[U3-Jrat(icking.-sdltQnals-debaies/l9299879/(last visited 
Feb. 6, 2015). 
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THE WALL STREET JOURNAL 

“Loretta Lynch's Money Pot,’ Wa/i Street Journal, (Nov. 21. 2014), hltp’.//W.ww. wsi.conVai1iclesAoral- 
Utly(ictis-niQoey;pol-li(166L5114 (last visited Feb. 6. 2015). 




CXJRNAl 


"No conviction? Give back assets seized by agencies." Albuquerque Journal, (Dec. 3. 2014), btlp://WWW. 
abqiournal.CQm&a4543(ooiniQn/norCQnvictiQn:gtys-ba£k-assala-£Sizecl-by.-a9fiDCies.hltnl (last visited Feb. 
6. 2015). 


^hc O^intcs 

"Broad use of civil fotleilure law by N.J law enforcement needs scrutiny." Times of Trenton. (Dec. 9, 
2014). lilip7flyww.ni.cpnVopiniQn/index.sslffiOl4/i2(8dilonalj3foad_LisB-Ol.civiLlorfBiimeJa.wJiy_nt. 
law_anlorcemanLnaads_scDJtinyJilml (last visited Feb. 6, 2015). 


Sl)e Bcs Hloincs iBc9i0tcr 

"IRS to give back cash, but it’s not enough,” Des Moines Register. (Dec. 21, 2014), tlJtp;/toyt.ytde5.- 
niplQesreglsier.co[n/stgry(oplnion/edltorials/20 1 4/1 2/21 /iraister-edUotial-iTsiSlyfi.-bacIt-cash-enou 
gtl/20747663/ (last visited Feb. 6, 2015). 


(lIjc iDallasJUorttinjjycuis 

'Texas' asset lorteiture laws require changes,” Dallas Morning News, (Dec. 30, 2014), hllpiAvww.daJ- 
lasnews.com/Qpinion/editorials/20141230-aditortal-lBxas- asset-fQrl eitiim-laws-reqiiir» Kjiangas.eo e (last 
visited Feb. 6. 201 5). 


Jpftilabel|jliia Inquirer 


"Foileiling their rights," Philadelphia Inquirer. (Jan 3. 2015), htlp;//articles,philly.com/2Q15-01-03/ 
naws/57615iai_1 Jotlerture-properiy-laderal-suil (last visited Feb. 6. 2015). 
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"Asset forteituro / Legal robbery." Press of Atlantic City. (Jan. 13. 2015), hllp;/^ww i}rBSSQlflUaaiicc.ily. 
0om/opinion/eilllQfials/aMel-tort8lturBiegaL-rQbbety/anic)9_761Zc0(la-ijl74-5635-90(la:Z.4d67QtdSa55htrttl 
(Iasi visited Feb. 6. 2015) 


THE WALL STREET JOURNAL 

“Eric Holder's Good Deed " Wall Street Journal, (Jan. 19, 2015), http://www.wsj.com/ar lidBs/eric-holde rs- 
goc(l-iteadJ421fiaO_45D (last visited Feb, 6, 2015). 


^ifC^mnesuUk^nn 

“Legal stealing." Gainesville Sun. (Jan. 20. 2015), blip /'www gainesville com'arlicle/fJ0i5ni22/QPIN- 
IQNQl/150.L2a966.?p;=2AtlfeOg (last visited Feb 6, 2015), 


U-T 

§an Diego 

“First step toward reining in "polldng lor prolil,’ U-T San Diego. (Jan. 21, 2015). h1JR7(www,utsaDdifigo, 
CQm/nBwa/20.15/iaD/21/Htst:^ao-jQwat£lrfaiDin9dn:Pi!lidii3-lQLiiiQ)il/ (last visited Feb, 6. 2015). 


-p^ LAS VEGAS T 

Review-Journal 

“State's asset lorleilure law needs makeover," Las Vegas Review-Journal. (Jan. 23. 2015), hllp://wu[w.ra- 
viewiournal.cQm/ORinion/9dltorial-slate-s-assei-ior1eiiure-iaw-needs-rpaKeover (last visited Feb. 6, 20151. 


Sbe Augusta Cbtomcle 


“Highway robbery," Augusta Chronicle. (Jan. 25, 2015), hnp //chronicle augusta com/opiman/edtlorl- 
als/2015-01-25./hlghway-rol)bery#gscJ[aNQ (last visited Feb. 6, 2015) 
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Snic^tar-lcbser 

"Holder laps the brakes on dvil forfeiture,' Star-Ledger, (Jan. 26. 2015), hljp:/''www.ni,coin/opinionfindex 
ssl/2015/01/holder_puts_lhe_breaks_on_isvjLlprt9ilpaLSdilori himf (last visited Feb 6, 2015). 

tBit Jpliilabelpliia Jlnquirtr 

"Seize the momeni," Philadelphia Inquirer. (Jan. 28, 2015), imp //3riieles,ph.illy.com/201 5:0 1-28.' 
naws/5B513Q69_1jQrieilure-properlyiwi(llflnis (last visited Feb B, 2015) 


The 

Detroit 

News 


“Reform civil torleilure laws." OelreH News, (Jan 29, 2015), h!tp:.Vwww.delroiinevys*c.oin'slQfy4)pinion/edi- 
lQrlalsf2Dl5.®1Z2a'edil-feloiin-civil-lort8i!urB-fflictiio»i/224fl73a7/ (last visited Feb 6, 2015). 


®N#s-ioiL)mL 

"Stale must limit policing lor profit.' Daytona Beach News-Journal. (Jan. 31. 2015). hlfpJ/Wwvy.news-jour- 
nalonline.CQmfarficle/20.150t310.PINIONri5D209960/1Q40?p=14tc=pa (last visited Feb 6. 2015). 
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■Raise threshold tor confiscation ol assets." Caspar Star-Tribune. (Feb. 5, 2015). blip /(Irib.comZopioifliV 
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254d66c7b.html (last visited Feb. 6. 2015). 


6 



55 


Mr. Sensenbrenner. Thank you very much. 

Mr. Smith? 

TESTIMONY OF DAVID B. SMITH, ATTORNEY, 

SMITH & ZIMMERMAN, PLLC 

Mr. Smith. Thank you, Mr. Chairman. 

I only have 5 minutes, and I have heen asked to focus my re- 
marks on administrative forfeitures, an area that most people don’t 
know that much about. And we have heard a little bit about it this 
morning, but I am hoping that the Subcommittee will focus some 
of the reforms on the much-neglected administrative process. 

As my colleague Ms. Sheth just mentioned, the vast majority of 
civil forfeiture cases begin and end as administrative forfeitures. So 
a judge never sees those cases. 

I explain in my written statement how Congress vastly expanded 
the scope of administrative forfeitures in two pieces of legislation 
way back in 1984 and 1990. Before 1984, only property valued at 
less than $10,000 was subject to administrative forfeiture. The two 
amendments in 1984 and 1990 made almost all property subject to 
administrative forfeiture. 

The main exceptions to that are real estate and property valued 
at over $500,000. And incidentally, currency, which is frequently 
seized, there is no — there is no limit on the amount of currency 
that can be administratively forfeited. 

So considering that I think Ms. Sheth said 67 percent of all for- 
feiture cases are administrative, it deserves a lot more attention 
than it has gotten. And it is largely an invisible process, so invis- 
ible, indeed, that neither the press nor the Justice Department has 
really focused on what is wrong with it because it is very hard — 
as some Members of this Committee have found out, it is very hard 
to actually find out the facts about administrative forfeiture. 

Gathering, I know letters — there have been Washington Post sto- 
ries about letters that Mr. Sensenbrenner has submitted to the 
DEA and other branches of the Government asking for some statis- 
tics, and they still haven’t been answered, months later. And that 
gives you an idea of how difficult it is for anyone to find out what 
is really going on. 

But I know what is going on because I deal with these cases con- 
stantly, and believe me, it is not a pretty picture. Contrary to Mr. 
Blanco’s written statement, administrative forfeitures are not sur- 
rounded by all sorts of procedural protections designed to protect 
a property owner. He doesn’t mention what those protections are, 
and I am not aware of them. And I think I would be if they were 
there. 

He mentions the fact that there is a probable cause requirement 
that is a legal requirement for any forfeiture, and it is also a con- 
stitutional requirement in the Fourth Amendment. But who actu- 
ally is enforcing that probable cause requirement? That is the real 
issue. 

In an administrative forfeiture, essentially no one is enforcing it. 
There is no judge involved. There is no prosecutor involved. The 
only people who are involved are law enforcement agency employ- 
ees, both on the State and local level and that is in adoptive cases, 
and on the Federal level, the Federal seizing agencies are involved 
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in they are supposed to assess whether there is probable cause for 
the forfeiture. 

Unfortunately, I find that in case after case, they fail to do so, 
and it is a systematic failure. It is not just a few bad apples, which 
is the typical explanation you will get from the Justice Department 
or the law enforcement community. It is not just a few bad apples. 
It is a systematic failure to enforce this probable cause require- 
ment. 

I want to be discriminating. These seizing agencies are vastly dif- 
ferent from each other. I find that the DEA and Customs and Bor- 
der Patrol are probably the worst in terms of doing their job here. 
The FBI is one of the best. So I don’t want to lump everybody in 
the same boat. 

But you know, DEA and Custom and Border Patrol do an enor- 
mous percentage of the forfeitures in this country, the administra- 
tive forfeitures as well. And there is a culture in the general coun- 
sel’s offices of those agencies, which I am familiar with, and it is 
a very bad culture for individual property rights. 

The attorneys in these counsel’s offices are underworked, over- 
paid, and not committed to enforcing constitutional rights. What 
they are committed to is doing as many administrative forfeitures 
as quickly as possible and thereby eliminating those cases from 
what goes into court. 

And it is a very bad culture, and it is illustrated by all sorts of — 
you don’t have to take my word for it. You just have to look at 
some of the cases that have been litigated. I see I am over my time 
already. 

But it is all in there, and I would be happy to answer questions 
about this. I suggested a number of reforms, the detailed reforms 
of the administrative process, and I have also submitted an unre- 
lated — 

Mr. Sensenbrenner. The gentleman’s time has expired by a 
minute and a half. 

Mr. Smith. Thank you. I apologize. 

[The prepared statement of Mr. Smith follows:] 
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Introduction 

The vast majority of civil forfeiture cases begin and end as administrative 
forfeitures. Only civil forfeitme cases involving real property or very high dollar 
amounts are required to be adjudicated by a court. The use of the administrative 
forfeiture procedure was greatly expanded by Congress in 1984 and 1990. Prior to 
1984, only property valued at less than $10,000 was subject to administrative 
forfeiture under 19 U.S.C. § 1607. The purpose of administrative forfeiture is to 
allow the government to avoid the need of filing suit and obtaining a default 
judgment in uncontested cases. Because most property owners cannot afford to 
retain counsel, or the cost of litigation exceeds the value of tlie property, the vast 
majority of civil forfeiture cases are uncontested. The DoJ’s statistics show that 
80% of the cases tliat are initiated administratively are not contested. So these 
uncoiitested cases never go to court and are never seen by a judge. 

During her recent confinnation hearing before the Senate Judiciary 
Committee, Senator Mike Lee (R. Utah) asked Ms. Loretta Lynch about the 
fairness of civil forfeiture procedure. Ms. Lynch replied that civil forfeiture is 
“done pursuant to supervision by a court, it is done pursuant to court order, and I 
believe the protections are there.” This statement is woefully incorrect. As Ms. 
Lynch should know, the vast majority of civil forfeitures, including many of the 
most abusive ones, are never brought to the attention of a court. They are 
accomplished administratively by the seizing agency which stands to benefit from 
tlie funds obtained through that forfeiture process, thus creating a blatant conflict 
of interest. There is tremendous, daily abuse and unfairness in the administrative 
forfeitiue procediue, where most property owners lack coimsel. Even if they have 
counsel, the lawyer is generally unfamiliar with the technicalities of the process 
and many fatal errors are made by counsel — such as failing to file a claim on 
time. There are only about ten lawyers in the entire United States who regularly 
defend civil forfeiture cases. They practice largely on the East and West Coasts. 
So even if you have tire ability to retain counsel, you often can’t find a qualified 
lawyer. 

Ms. Lynch’s U.S. Attorney’s Office in Brooklyn and Central Islip, Long 
Island, has the largest staff of prosecutors who do nothing but forfeiture cases in 
the country. She typically has around ten such specialized forfeiture prosecutors 
and they are very aggressive (as in almost all U.S. Attorneys’ offices). If even she 
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does not understand the basics of the forfeiture process, how many U.S. Attorneys 
are there who do? How many U.S, Attorneys really care what is going on in their 
district with regard to forfeiture? I can tell you: very few. Their main focus in on 
how much property their office forfeits, since their office is graded on the basis of 
how much money it brings in, not on the quality of their cases. There is no grade 
for how many just results they achieve. The situation at Main Justice is even 
worse. Very few high-level Justice officials know much, if anything, about 
forfeiture. It has always been tliat way, unfortunately. So decisions get made by the 
attorneys in the Asset Forfeiture and Money Laundering Section of the Criminal 
Division. Those career attorneys resemble independent counsel who have only a 
single target: they become overly focused on forfeiture as a remedy. If you only 
have one tool, a hammer, then everything looks like a nail that needs to be 
hammered. 

What follows are some suggestions for improving the administrative 
forfeitm'e process. I am also separately submitting a paper that will be published 
by The Heritage Foundation entitled “A Comparison of Federal Civil and Criminal 
Forfeiture Procedures: Wliich Provides More Protections for Property Owners?” 
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Suggestions for Improving the Administrative Forfeiture Process 

A. STOP FEDERAL SEIZING AGENCIES FROM REJECTING ADMINI- 
STRATIVE CLAIMS BASED ON ARBITRARY INTERPRETATIONS 
OF THE 30 DAY “FILING” DEADLINE. 

(1) STOP THE ABUSE BY THE FEDERAL SEIZING AGENCIES OF 
THE 30 DAY TIME LIMIT FOR RECEIPT OF ADMINISTRATIVE 
CLAIMS. 

This type of abuse was supposed to be stopped by the CAFRA refonus. 
But the seizing agencies continue to play these games in order to prevent 
as many claimants as possible from being able to pmsue their cases in 
court. 

(2) ALLOW FOR EQUITABLE TOLLING OF THE DEADLINE FOR 
REASONS SUCH AS A LENGTHY DELAY IN DELIVERING THE 
CLAIM LETTER BY THE U.S POSTAL SERVICE. 

The U.S. Postal Inspection Service is one of many federal seizing 
agencies authorized to administratively forfeit property. Why should a 
long delay of the claim letter’s delivery by the U.S. Postal Service itself 
result in the automatic forfeiture of the owner’s assets to tlie government? 
Yet, incredibly, the courts have approved such arbitrary actions by the 
seizing agencies. This is but one example of the games the seizing 
agencies lawyers play to deny the property owner a fair opportunity to 
contest the forfeiture. These issues are discussed in 1 David B. Smith, 
Prosecution and Defense of Forfeiture Cases, 6.02[4][b], 6-30 to 6-35 
(Matthew Bender, Dec. 2014 ed.). 

See Okafor v. U.S., 2014 U.S. Dist. LEXIS 91339, *16-19 (N.D. Cal. 
Inly 3, 2014) (“Equitable tolling of the statutory period [for filing a 
claim] is appropriate where the claimant (1) diligently pursues his rights, 
and (2) some extraordinary circumstance stood in his way and prevented 
timely filing.” The court observes that the government made the absurd 
argument that “even the equivalent of a force majeure for the period from 
notice to the claims deadline would not excuse a late claim.”); in re 
Return of Seized SI 1,915 in U.S. Currency, 2012 U.S. Dist. LEXIS 
99154 (S.D. Cal. July 17, 2012) (same). 
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(3) REQUIRE THE AGENCY’S NOTICE LETTER TO INCLUDE A 
STREET ADDRESS FOR OVERNIGHT MAIL OR COURIER 
DELIVERY AND MAKE AGENCIES PROVIDE A FAX NUMBER 
AND ACCEPT FAXED CLAIM LETTERS. REQUIRE THE 
AGENCIES TO PROVIDE CLEAR NOTICE THAT THE CLAIM 
MUST BE RECEIVED BY THE AGENCY BY THE DUE DATE. 
ALSO REQUIRE NOTICE OF HOW LATE THE SEIZING AGENCY 
IS OPEN TO RECEIVE MAIL OR COURIER DELIVERIES. MANY 
CLAIMS ARE DENIED BECAUSE THE PROPERTY OWNER DOES 
NOT KNOW HOW DIFFICULT IT IS TO “FILE” A CLAIM CLOSE 
TO THE TIME DEADLINE. 


B. BRING THE REMISSION AND MITIGATION PROCESS UP TO 

DATE. 

(T) PROVIDE FOR JUDICIAL REVIEW OF THE MERITS OF REMIS- 
SION AND MITIGATION DECISIONS. JUDICIAL REVIEW IS 
CURRENTLY AVAILABLE ONLY WITH RESPECT TO SERIOUS 
PROCEDURAL ERRORS SUCH AS A FAILURE TO RULE ON A 
PETITION OR THE DENIAL OF A PETITION AS UNTIMELY 
WHEN IT IS IN FACT TIMELY. 

(2) IN ORDER TO FACILIATE JUDICIAL REVIEW AND MORE JUST 
DECISIONS, REQUIRE AGENCIES TO PROVIDE A DETAILED 
EXPLANATION WHEN A PETITION IS DENTED. 

Customs already requires “a written statement setting fortli the decision 
of the matter and the findings of fact and conclusions of law upon which 
the decision is based” but only if the petition for relief relates to 
violations of certain statutes. 19 C.F.R. 171.21. 

(3) PROVIDE FOR FEE AWARDS TO PERSONS WHO PREVAIL IN 
THE COURTS AFTER BEING DENIED REMISSION OR MITIGA- 
TION BY THE AGENCY. 

(4) MAKE REMISSION DECISIONS PUBLICLY AVAILABLE TO 
ALLOW OVERSIGHT AND A BODY OF PRECEDENTS FOR 
LAWYERS TO REVIEW. 
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(5) EXPAND REMISSION’S CURRENT NARROW SCOPE SO ONE 
CAN CONTEST THE FACTUAL AND LEGAL BASIS FOR 
FORFEITURE, NOT JUST RAISE AN INNOCENT OWNERSHIP 
ISSUE. THIS CAN BE ACCOMPLISHED BY ABOLISHING THE 
OUTDATED, TRADITIONAL RULE THAT “REMISSION 
PRESUMES A VALID FORFEITURE.” MOST PERSONS SEEKING 
REMISSION ARE NOT AWARE OF THAT RULE. 


Customs has long allowed a petitioner to seek remission or mitigation on 
the grormd that “the act or omission forming the basis of a penalty or 
forfeiture claim did not in fact occur.” 19 C.F.R. 171.31. The other 
seizing agencies should be required to adopt the same rule. 

(6) THE REMISSION PROCESS SHOULD PROVIDE AN INEXPENSIVE 
AVENUE FOR PROPERTY OWNERS TO CONTEST THE 
FORFEITURE. AT PRESENT IT IS LARGELY AN ILLUSORY 
REMEDY, AT LEAST IN CASES HANDLED BY THE DEA WHERE 
RELIEF IS ALMOST NEVER OBTAINED BY INDIVIDUAL 
PETITIONERS. AT A MINIMUM, REQUIRE THE DEPARTMENT 
OF JUSTICE SEIZING AGENCIES TO ADOPT CUSTOMS’ 
LONG ESTABLISHED PRACTICE OF ALLOWING A PROP- 
ERTY OWNER TO FILE A CLAIM (REQUIRING A JUDICIAL 
PROCEEDING) AFTER HER PETITION FOR REMISSION OR 
MITIGATION IS DENIED 

(7) REQUIRE AGENCIES TO INCLUDE A DETAILED EXPLANATION 
OF THE ADMINISTRATIVE RELIEF PROCESS IN THE NOTICE OF 
SEIZURE. FEW PETITIONERS OR THEIR ATTORNEYS UNDER- 
STAND HOW IT WORKS. 

All of these issues are discussed in Chapter 15 of my two volume 
forfeiture treatise. Prosecution and Defense of Forfeiture Cases 
(Matthew Bender, Dec. 2014 ed.). 


The “culture” of the forfeiture lawyers in some of the seizing agencies’ 
counsel’s offices is a significant problem. Their actions bespeak indif- 
ference to elementary fairness and justice; their only interest appears to 
be in declaring property administratively forfeited as quickly as possible. 
Without new leadership, these abuses will persist in the face of congress- 
sional refonn efforts. I would also urge Congress to pay more attention to 
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the importance of the judicial nomination process to ensure that nominees 
will not be afraid to rule against the govennneiit. An independent 
judiciary is one thing that distinguishes our society from most other 
countries. Judges are our first line of defense against Executive Branch 
overreach, including law enforcement abuses. 
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A Comparison of Federal Civil and Criminal Forfeiture Procedures: 
Which Provides More Protections for Property Owners? 

David B. Smith 


Abstract 


Foifeiliire reform efforts have focused on civil forfeiture, nol criminal 
forfeiture. Most states only have civil forfeiture statutes or criminal forfeiture 
statutes that are seldom used. The most obviously abusive seizures typically occur 
at the state and local level; many of those bad seizures get "adopted" by federal 
law enforcement agencies, which commence civil forfeiture proceedings and return 
80 % of the forfeited money or other property to the slate or local police 
department under the Department of Justice's much criticized "Hquitahh: Sharing 
Program. " Few of those state originated cases end up as criminal foifeitures 
because they are so weak that no prosecutor would bring a criminal charge. This 
partly explains why reform groups, the media and Congress have focused their 
attention on civil forfeiture reform and neglected the even more pressing need for 
criminal forfeiture reform. This paper will compare federal civil and criminal 
forfeiture procedure, and evidentiary rules, showing that the current civil forfeiture 
procedural protections for property owners are actually much better than in 
criminal forfeiture cases. The. biggest problem with civil forfeiture is that mo.ri 
people cannot afford to retain a competent attorney — or any attorney for that 
matter -- to defend a federal civil fotfeiture ca.se. That, plus the bounty-hunter 
system, where all forfeited, property is earmarked for law enforcemem agencies, is 
why there is so much civil forfeiture abuse. However, if one can afford to pay for a 
competent attorney, the reformed civil fotfeiture. process is considerably more 
protective of property owners than the unreformed criminal fotfeiture process. 
Thus, reformers should focus at least as much of their efforts on long overdue 
reforms of the criminal forfeiture process. 
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Key Points 


® Groups supporting forfeiture reform, the media and Congress have focused 
their attention on abuses of civil forfeiture and produced proposals for its 
legislative reform, while ignoring the problems with, and abuses of, federal 
criminal forfeiture, which are at least as serious, 

® Criminal forfeiture affords two verv' important protections that civil 
forfeiture does not: the requirement of a criminal conviction of the offense 
giving rise to the forfeiture and the right to appointed counsel for defendants 
facing criminal forfeiture, (However, third parlies seeking to contest a 
criminal forfeiture of their property are not entitled to court-appointed 
counsel even if they are indigent.) 

® In every other way, the procedural protections available to the property 
owier are much greater in a civil in rem forfeiture proceeding than in a 
criminal forfeiture proceeding under currenl federal law, as this paper will 
demonstrate. 

e Prosecutors often use both civil and criminal forfeiture proceedings in the 
satne case in a way that deprives the property owner of important procedural 
protections. The courts have tolerated the.se abuses. 

® Civil forfeiture procedure was modennzed tmd substantially reformed in the 
Civil Asset Forfeiture Reform Act of 2000 (CAFRA), but criminal forfeiture 
has steadily become less fair as a result of rules changes promulgated by a 
committee of very conservative judges selected by the Chief Justice of the 
Supreme Court and improper judicial decisions that have greatly expanded 
the scope of criminal forleiture without congressional approval. 


® Accordingly, refonn groups, the media and Congress should focus their 
attention on criminal forfeiture refonn at least as much as on further — and 
much needed — civil forfeiture reform. Reforming civil forfeiture alone will 
not end forfeiture abuse but merely shift it further into criminal forfeiture 
proceedings. 
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Introduction 


Unlike civil forfeiture, our criminal forfeiture laws have never been 
reformed. Chairman Hyde decided to focus solely on civil forfeiture reform in 
order to avoid a whole new round of fights with the DoJ that would hold up 
enactment of his reform bill, first introduced in 1993. CAFRA actually greatly 
expanded the scope of criminal forfeiture as part of the compromise with the DoJ 
necessary to secure passage of the bill in both houses of Congress through the 
imanimous consent procediue. Not coincidentally, tlie DoJ pushed major changes 
in criminal forfeiture procedure (found in Rule 32.2 of the Federal Rules of 
Criminal Procedure) through the Advisory Committee on Criminal Rules in 2000, 
just as CAFRA was nearing enactment. Those rules changes consistently reduced 
or eliminated procedural rights and protections for defendants — including the 
right to have the forfeiture issue decided by a jury — and innocent third parties 
with interests in the property subject to criminal forfeiture. These rule changes 
tilted the criminal forfeiture “playing field” sharply in favor of the prosecution. 
Since then, criminal forfeiture has steadily become more oppressive thanks to otlier 
rules changes in 2009 and unwarranted judicial lawmaldng sought by DoJ 
prosecutors. Ratlier than interpreting statutes, federal judges have systematically 
usurped legislative prerogatives by rewriting criminal forfeiture statutes to expand 
prosecutorial power. The Supreme Court has checked such judicial lawmaking in 
other spheres but not witli regard to criminal forfeiture.’ In fact, tlie High Court has 
simply declined to review most of these criminal forfeiture issues, so the erroneous 
lower court decisions have stood. 

Despite the many problems with civil forfeiture, it is now provides 
considerably more due process safeguards to a property owner titan criminal 
forfeiture. The rest of this paper explains this gap in due process safeguards point 
by point. The biggest problem with civil forfeiture is that most owners caimot 
afford — or cannot even find — competent counsel or any coimsel to defend the 


* E.g., Uniled Status r. Lanier, ,S20 U.S. 2.S9, 267 n.6 (1997) (“Federal crimes are defined by 
Congress, not the courts . . Dowling v. Uniled Slates, 473 U.S. 207, 2 1 3-14 (1985) (“It is the 
legislature, not the Court, which is to define a crime.”). 
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case.^ In criminal forfeiture cases an indigent defendant (but not an indigent third 
party) is entitled to appointed counsel. However, few appointed counsel are 
competent or have the time and resources to litigate complex criminal forfeiture 
issues. They are easily buffaloed by AUSAs who are forfeiture specialists into 
signing plea agreements that include Draconian forfeiture provisions that waive all 
of the defendant’s rights to resist an overly broad or excessively punitive forfeiture 
order. 


Many years ago, when criminal forfeiture procedures were much fairer than 
today, the Supreme Court observed that “broad [criminal] forfeiture provisions 
carry the potential for Government abuse and ‘can be devastating when used 
unjustly.’” Libretti v. IJ.S., 516 U.S. 29, 43 (1995) (quoting Caplin & Dry-'sdale v. 
U.S., 491 U.S. 617, 634 (1989)).’ Unfortunately, the govemment is abusing 
criminal forfeiture on a daily basis — to raise money earmarked for law 
enforcement, to deprive defendants of the wherewithal to retain counsel and to 
bully defendants into harsh and mifair plea agreements — and no one but imder- 
resourced defense counsel is trying to stop it. 

What follows is a comparison of the procedural protections and substantive 
rights available to property owners facing civil and criminal forfeiture proceedings. 
With die major exceptions of whether a conviction is required and right to 
appointed counsel, civil forfeiture offers superior protections for the property 
owner. 


^ Few people realize that there are only about a dozen lawyers in the entire country who regularly 
defend civil forfeiture cases. People ask why that is so. There are probably many reasons. One is 
that law school professors are not familiar with forfeiture law, either criminal or civil. So this 
important subject is not covered in any criminal law classes. Professors would rather teach a 
course on the insanity defense, which is interesting but rarely encountered in the actual practice 
of criminal law. The author is not aware of a single law school that has a course on forfeiture 
law. Many law school libraries, full of obscure material no one reads, do not have a single book 
on the subject either. 

^ Ironically, this pious statement was made in a decision that deprived defendants of their Sixth 
Amendment right to a jury trial on the forfeiture issue and lowered the burden of proof from 
beyond a reasonable doubt — clearly intended by Congress — to a mere preponderance of the 
evidence. 
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Comparison 


1. Procedural Rights. 

(a) Time limits for the prosecution to provide notice of the seizure 
and to commence forfeiture proceedings. 

If the property is seized pursuant to a warrant of seizure under 21 U.S.C. § 
853(f), there is no time limit except the criminal statute of limitations (typically 
five years) for seeking eriminal forfeiture. If the property is restrained rmder 21 
U.S.C. § 853(e)(1)(B), the order is effective for not more than 90 days, unless 
extended by the court “for good cause shown or unless an indictment or 
information . . . has been filed. ” 

In a ""nonjudicial civil forfeitme proceeding”^ under the CAFRA, by 
contrast, the government must comply with two separate deadlines. First, rmder 1 8 
U.S.C. § 983(a)(l)(A)(i), the government must send written notice to interested 
parties “as soon as practicable, and in no case more than 60 days after the date of 
the seizure.”^ A supervisory official in the headquarters of the seizing agency may 
extend the 60 day period for up to 30 days and thereafter a court can grant further 
extensions of time rmder certain conditions, on an ex parte basis. 18 U.S.C. §§ 
983(a)(1)(B)-(D). The courts have been overly liberal in granting such extensions, 
thereby undermining the effectiveness of the 60 day notice provision. Moreover, 
the government suffers no real penalty if it misses the 60 day deadline. 


A “nonjudicial” proceeding is one commenced through the administrative forfeiture process, as 
opposed to the judicial forfeiture process. The vast majority of civil forfeiture cases are com- 
menced nonjudicially. Because Congress, through an oversight, failed to provide specific time 
limits for a civil forfeiture commenced judicially (typically the cases with high value properties), 
the DoJ takes the position, so far approved by the courts, that there are no time limits other than 
the statute of limitations for tiling the civil complaint. Thus, this important CAFRA reform has 
been rendered nugatory with respect to the more significant civil forfeiture cases. This is a 
problem Congress can readily fix. The issue is discussed in my forfeiture treatise in section 
9 . 02 [ 4 ]. 

' The “as soon as practicable” requirement has never been complied with by the federal seizing 
agencies but claimants’ counsel have rarely raised an issue about it — so there is little or no 
reported case law on the point. 
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If a claimant, in response to the notice of seizure, sends an administrative 
claim to the seizing agency, the government has 90 more days from the date when 
the claim is received in which to file a complaint for civil forfeiture in court or to 
obtain a criminal indictment alleging that the property is subject to criminal 
forfeiture. I8U.S.C. § 983(a)(3), 

(b) Right to appointed counsel. 

In a criminal forfeiture case an indigent defendant has a right to appointed 
counsel under the Criminal Justice Act (CJA). An indigent third party who wishes 
to contest the forfeiture in an “ancillary proceeding” under 21 U.S.C. § 853(n) has 
no right to appointed counsel. If the third party claimant prevails against the 
government, CAFRA does not authorize a fee award for the third party. 

In a civil forfeiture case an indigent property owner has no statutory right to 
appointed counsel except in one narrowly defined situation: where tire govennnent 
is seeking to forfeit the owner’s “primary residence.” 18 U.S.C. § 983(b)(2).^ A 
court has discretion to appoint an attorney already representing a criminal 
defendant imder tire CJA to be counsel in a related civil forfeiture case under § 
983(b)(1). This authority appears to be seldom exercised by our courts, perhaps 
because defense counsel commonly are unaware of the statutory provision in 
question and therefore fail to ask for an appointment. The court may also appoint 
pro bono counsel for an indigent claimant under 28 U.S.C. § 1915(d) but few 
claimants are aware of this statutory provision and courts have rarely used it in 
civil forfeiture cases. If the claimant prevails against the government, the CAFRA 
requires that the government pay the “reasonable” attorney fees of the claimant. 28 
U.S.C. § 2465(b)(1). This fee-shifting provision is no substitute for appointed 
counsel, a critical reform provided in the House-passed CAFRA bill in 1999 that 
was removed from the final Senate bill in order to obtain passage by unanimous 
consent of both houses in 2000. 


^ There is a good argument that, at least in some situations, the interests at stake, including 
protection against self-incrimination, may require appointment of counsel for an indigent 
claimant under the Due Process Clause. 1 David B. Smith, Proseciiliott and Defense of 
Forfeiture Cases, 11.02[1] (Matthew Bender, June 2014 ed.) (examining due process cases). 
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(c) Discovery and opportunity to obtain dismissal of the proceedings 
at an early time. 

It is well known that discovery is severely and unduly limited in federal 
criminal cases, while some states have far more generous criminal discovery rules. 
So a defendant who is faced with a boilerplate, wholly opaque criminal forfeiture 
allegation in the indictment, cannot use criminal discovery to determine what the 
government’s contentions really are and what evidence tire government has to 
support them. 

In civil forfeiture cases discovery proceeds under the Federal Rules of Civil 
Procedure, which allow a party to discover everything relevant to the case unless it 
is privileged. Because the govennnent typically has much greater investigative 
resources than a private party, civil discovery serves to level the playing field, at 
least where a claimant can afford competent counsel. A claimant can require the 
government to state all of the evidence known to the government that supports 
each detailed allegation in the civil forfeiture complaint. All of the government’s 
witnesses can be deposed prior to trial. The discovery process often produces 
evidence that leads to an early settlement or to a successful motion for summary 
judgment, thereby avoiding the expense of a trial. By contrast, it is seldom possible 
to obtain dismissal of criminal forfeiture charges prior to their trial. And it is 
practically impossible to settle a criminal forfeiture charge before trial, outside of a 
plea agreement. 

(d) A timely and meaningful opportunity to be heard. 

In a criminal forfeiture the defendant does not have a meaningful 
opportunity to be heard on the forfeiture aspect of the case until after he is 
convicted. Third parties are barred by statute from intervening in the criminal 
forfeitme case imtil after tliere is a preliminary order of forfeiture against the 
defendant and notice of that order is sent to them by the government. 21 U.S.C. § 
853(k)(l).^ They are also barred from “commencing an action at law or equity 
against the United States concerning the validity of [their] alleged interest in the 
property,” § 853(k)(2). The Senate Report says that this provision “is not intended 


’ The courts have recognized that if delay in getting heard would cause irreparable harm to a 
third party, due process may require that he be pennitted to intervene in the criminal case at an 
earlier time, but the courts are very reluctant to find that such an exigent situation is present. 
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to preclude a third party with an interest in property that is or may be subject to a 
restraining order from participating in a hearing regarding the order, however.”* 

In a civil forfeiture proceeding, all persons with an interest in the property 
may appear as parties and be heard in a timely fashion once the complaint for 
forfeiture is filed. A claimant may quickly file a motion to dismiss the complaint or 
a motion for summary judgment. Even before then, a person with a possessory 
interest in property suffering substantial hardship from the seizure may seek the 
release of the property pursuant to 18 U.S.C. § 983(f) — under certain conditions. 
However, this provision has so many exceptions that it has not served its intended 
purpose. 

(e) Right to trial by jury. 

The criminal forfeiture statutes clearly contemplated trial by jury of the 
forfeiture issue and requiring the government to prove its case beyond a reasonable 
doubt. That is the way the statutes were interpreted and applied for many years. 
Under former Rule 31(e), tire jury was also required to find that the defendant was 
the owner of tire property. However, everything was changed for the worse by the 
very pro-law enforcement Advisory Committee on Criminal Rules in 2000, 
without any input from Congress. The Committee rubber stamped amendments 
submitted to it by “experts” at the DoJ that sharply tilted the “playing field” in 
favor of the government. After initially deciding to abolish jury trial altogether, the 
Committee reached a compromise whereby the former jury trial right embodied in 
Rule 31(e) was substantially cut back. These amendments were codified in the new 
Rule 32.2. Under Rule 32.2(b)(5)(B), the jury is restricted to determiiiiug “whether 
the govermnent has established tlie requisite nexus between die property and the 
offense committed by the defendant.” There is no right to a jury trial if the 
government seeks what is known as a “money judgment” instead of die forfeiture 
of specific property. And the jury no longer detennines whether the defendant or 
someone else owns the property. That is determined by the court in the ancillary 
proceeding if some third party requests that the court adjudicate its rights. The 
government seeks a “money judgment” in the vast majority of forfeiture cases 
today because it affords the govermnent many advantages over a traditional 


“ S. Rep. at 206 n. 42. However, many courts have ignored this legislative history and barred 
third parties from seeking relief from the burdens imposed by a restraining order affecting their 
property. And almost all courts have prohibited the third party from litigating the issue of who 
owns the property until the ancillary hearing following the preliminary order of forfeiture. 
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forfeiture of specific property items. Avoiding a jury trial is only one of those 
advantages. As explained below, there is no statntory basis for “money judgments” 
in criminal forfeiture cases. It is an improper piece of judicial legislation that has 
extended the scope and harslmess of criminal forfeitnre and diminished the 
defendant’s procedural protections. 

It is well established by a long line of cases that a party in a civil forfeiture 
case has a right to trial by jury rmder the Seventh Amendment to the Constitution. 
Indeed, the abrogation of that jury trial right in civil forfeiture cases by King 
George III was listed in the Declaration of Independence as one of the 
infringements on Annerican liberty justifying the break with Britain. 

2. Applicability of the Rules of Evidence. 

As already noted, tire criminal forfeitnre statutes contemplate — althongh 
they do not explicitly state — that the forfeiture issue will be tried by a jury under 
the traditional “beyond a reasonable doubf’ burden of proof. They likewise 
contemplated that the Federal Rules of Evidence wonid apply to the forfeiture trial. 
Wlien tire Advisory Committee on Criminal Rules abolished those rights, it also 
opened the door to otherwise inadmissible evidence. Rule 32.2(b)(1)(B) allows 
forfeiture to be proven by any “infonnation” the court considers “relevant and 
reliable.” The Rule does not say whether sueh “infonnation” is also admissible 
before the jury when it is hearing evidenee, but that is the way the government 
interprets Rule 32.2. 

In a civil forfeiture case, the Federal Rules of Evidence are fully applicable. 

3. Burden of Proof. 

Although Congress plainly intended that the government have to prove 
criminal forfeiture beyond a reasonable doubt, and that burden was originally 
applied by the courts, the courts later decided that, because forfeiture is part of the 
sentence in a case, the burden of proof should logically be by a preponderance of 
the evidence, the normal burden on the government at sentencing. In so holding, 
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the courts simply ignored congressional intent — as if it did not matter.^ Those 
decisions were embodied in Rule 32.2 in 2000. 

In civil forfeiture cases covered by the CAPRA reforms, the government’s 
burden of proof is by a preponderance of the evidence as well. However, in the 
many Customs cases exempted from the CAPRA refonns (see 18 U.S.C. § 983(i), 
the “Customs carve-out” provision of the CAFRA), the pre-CAFRA and blatantly 
rmfair burden of proof codified in 19 U.S.C. § 1615 still applies. Under that statute, 
which dates back to colonial times (1740), the government merely has the burden 
of showing probable cause for the forfeiture and may use otherwise inadmissible 
hearsay evidence to do so. Then the property owner has the burden of proving by a 
preponderance of the evidence (no hearsay allowed for the owner’s case) that the 
property is not subject to forfeiture. A number of courts had concluded that this 
absurd allocation of the burden of proof violated due process, but the issue has not 
gotten the attention it deserves after the enactment of the CAFRA in 2000, despite 
its continuing presence in Title 19 and 26 cases “carved out” of the CAFRA 
reforms. 


This line of cases was affirmed by the Supreme Court in Libretti v. United States, 516 U.S. 29 
(1995). The Court rejected Libretti’s cogent argument that forfeiture was not simply an aspect of 
sentencing but rather a unique hybrid that shares elements of both a substantive charge and a 
punishment. The Libretti decision also held that a defendant has no Sixth Amendment right to 
jury trial with respect to the factual basis for a forfeiture. The decision has now been completed 
undermined by the Apprendi-Booker line of cases. In Southern Union Co. v. United States, 132 
S. Ct. 2344 (2012), the Court held that, where a fine is substantial enough to trigger the Sixth 
Amendment’s jury-trial guarantee, Apprendi applies in full and requires the jury to detennine, 
beyond a reasonable doubt, any facts that set a fine’s maximum amount. The Court held that 
there was no principled basis under Apprendi to treat criminal fines differently than imprison- 
ment or a death sentence. 132 S. Ct. at 2350. At oral argument. Deputy Solicitor General 
Dreeben conceded that there was no basis for distinguishing criminal forfeitures from fines for 
Apprendi purposes. Tr. Of Oral Argument at 37. So it is just a matter of time until the Court gets 
around to explicitly overruling Libretti. Until that time, the lower courts will continue to apply 
Lihrelii because of the rule that only the Supreme Court may overrule one of its own decisions 
that is directly on point. Tenet y. Doe, 544 U.S. 1, 10-11 (2005). Congress could in the meantime 
enact legislation restoring the rights that Libretti took away. 
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4. Substantive Law. 

(a) Whether a conviction is required. 

A criminal forfeiture requires that the defendant be convicted of the crime 
triggering the forfeiture. However, innocent third parties (i.e., persons claiming a 
property interest in the assets who have not been charged with a crime) may have 
their property forfeited although tliey have done nothing wrong. Ironically, the 
third party has even fewer protections than the criminal defendant. 

In a civil forfeiture proceeding there is no requirement that anyone be 
charged with a crime or convicted. This opens the door to abuse since the 
government is able to civilly forfeit property where it could not possibly charge 
someone with a crime. But complete abolition of civil forfeiture — sought by 
many reformers such as the Institute for .Justice — would undoubtedly lead to an 
increase in otherwise unwarranted criminal prosecutions solely for the purpose of 
obtaining forfeitures. That is a big price to pay, particularly when criminal 
forfeitme procedures and substantive law remain so unfair to property owners. 

(b) Availability of substitute assets. 

One important difference between criminal and civil forfeiture is tlie 
prosecution’s ability to criminally forfeit untainted (clean) “substitute assets” if, 
“as a result of any act or omission of tlie defendant” the directly forfeitable tainted 
property (l)“camiot be located upon the exercise of due diligence; (2) has been 
transferred or sold to, or deposited with, a third party; (3) has been placed beyond 
the jurisdiction of the court; (4) has been substantially diminished in value; or (5) 
has been commingled with other property which cannot be divided without 
difficulty.” 21 U.S.C. § 853(p); 18U.S.C. § 1963(m).‘“ 


The Fourth Circuit, contrary to all other circuits, has held that the forfeiture of substitute assets 
“relates back” to the time when the criminal offense was committed. This incorrect interpretation 
of the statute has had a devastating effect on defendants’ ability to retain counsel and support 
their families during their struggle with the government. It gives the prosecution the ability to 
pauperize many white collar defendants at the outset of the case. 
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In a civil forfeiture proceeding, by contrast, there is no authority to substitute 
“clean” property for “dirty” property that is not available for forfeiture." It is 
believed that the very nature of an in rem forfeiture proceeding, where the tainted 
property is the defendant, does not allow for substitute asset forfeiture. 

(c) Availability of money judgments. 

Despite Congress’ enactment of the substitute asset provision in 1 986, courts 
continued to allow their earlier invention of the concept of “money judgments” in 
lieu of the forfeiture of specific property, to be used to flirther expand the 
government’s criminal forfeiture powers.*^ The concept of a personal money 
judgment, which looks and acts like a criminal fine, departs from the basic nature 
of a forfeiture, whether civil or criminal. It is deemed a “forfeiture” of sorts but no 
specific property is forfeited. More importantly, this judicial lawmaking violates 
the principle of separation of powers*^ as well as an important rule of statutory 
construction.*"' As discussed below, money judgments allow the government to 

There is one important exception, provided by 18 U.S.C. § 984, which allows the civil 
forfeiture of “any identical property found in the same place or account’ as the tainted property 
involved in the offense. This provision was designed to deal with cases in which a bank account 
containing forfeitable money has been “zeroed out,” thereby preventing tracing of the tainted 
money under the “lowest intermediate balance” test adopted by the courts. The use of § 984 is 
circumscribed by a special one year statute of limitations found in § 984(c), 

*^ The case that invented the money judgment is U.S. r. Conner, 752 F,2d 566, 575-77 (1 1’*' 
Cir,), cert, denied, 474 U,S, 821 (1985), The decision predates Congress’ creation of the similar, 
but more limited, substitute asset remedy by one year. 

*■* “The authority to construe a statute is fundamentally different from the authority to fashion a 
new mle or to provide a new remedy which Congress has decided not to adopt.” Northwest 
Airlines, Inc. v. Transport Workers Union, AFL-CIO. 451 U.S, 77, 95 (1981). See also Flores- 
Figneroa v. United States, 556 U.S. 646, 129 S. Ct. 1886, 1893 (2009) (“concerns about practical 
enforceability are insufficient to outweigh the clarity of the texf’); Burrage v. United Stales, 134 
S. Ct. 881, 892 (2014) (“The role of this Court is to apply the statute as it is written — even if we 
think some other approach might ‘accord with good policy.’”). 

There is a long line of Supreme Court cases holding that “[t]he comprehensive character of the 
remedial scheme expressly fashioned by Congress strongly evidences an intent not to authorize 
additional [judicially inferred] remedies.” Northwest Airlines, Inc. v. Transport Workers Union, 
AFL-CIO, 451 U.S. 77, 93-94 (1981). Accord, e.g.. National Railroad Passenger Corp. v. 
National Ass' n of Railroad Fas.sengers, 414 U.S. 453, 458 (1974) (“[W]hen legislation expressly 
provides a particular remedy or remedies, courts should not expand the coverage of the statute to 
subsume other remedies.”); Mertens v. Hewitt Assocs., 508 U.S. 248, 254 (1993) (same). At least 


19 



77 


avoid the need to trace. They provide a way for the government to exaggerate the 
amount of proceeds generated by the offense of conviction through erroneous 
extrapolations. They allow for joint and several liability among co-defendants 
thorough an additional judicial invention. They produce forfeiture judgments that 
hang over a defendant for the rest of his life, regardless of his ability to pay — thus 
interfering with his rehabilitation. 

The use of a money judgment also has tire advantage of precluding the need 
for a jury to determine the facts on which the forfeiture rests because Rule 32.2 
arbitrarily denies the jury any role in detennining the amount of a money 
judgment. 

(d) Tracing requirement. 

In a civil forfeiture case the government bears the sometimes heavy burden 
of tracing the seized property back to tire crime that triggers the forfeiture. For 
example, if a car is used to smuggle narcotics, then sold to a bona fide purchaser, 
and sale proceeds are used to buy furniture and a computer, the goveriunent will 
only be able to forfeit tire fumitiu'e and the computer — assmning it wants tliose 
items — and it must prove that the money from the sale of the car was used to 
purchase those things. 

In a criminal forfeiture case, the government used to have to trace the 
property it wants to forfeit back to the crime, Le., show that the money used to buy 
the property was the proceeds of the crime. Even if the government attempts to 
forfeit “substitute assets” it must still prove that the directly forfeitable (“tainted”) 
property, which is no longer available, is traceable to the crime of conviction. But 
through the magic of a money judgment, abracadabra, the government no longer 
has to trace the proceeds of the crime into any particular property. It just has to 
estimate the amount of proceeds that the defendants obtained from the offenses of 


two circuits initially recognized that it was impermissible to authorize “money judgments” after 
the 1986 enactment of the more limited, but similar substitute asset remedy, but those circuits 
later ignored their own decisions with no explanation as to why they had become “inoperative.” 
See U.S. 1 ’. Ripirisk}!, 20 F.3d 359, 365 n.8 (9*'' Cir. 1994) {Comer line of cases creating money 
judgment remedy cannot be relied on after enactment of substitute asset provision); U.S. v. Voigt, 
89 F.3d 1050, 1085-86 (3d Cir. 1996) (same). None of the decisions that continue to authorize 
money judgments makes the slightest effort to explain what authority the courts have to engage 
in judicial lawmaldng in this criminal area, in which Congress has created a comprehensive 
remedial scheme. 
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conviction. These estimates can be wildly exaggerated by the use of faulty 
extrapolation techniques.*^ 

(e) Joint and several liability. 

The imposition of joint and several liability on co-conspirators and co- 
schemers is another improper judicial invention that has grown progressively more 
oppressive. As in the case of the money judgment, the first court to legislate this 
harsh additional punishment was the Eleventli Circuit, in 1986.*^ Employing the 
same result-oriented analysis as in Conner, the money judgment case, the court of 
appeals declared that joint and several liability was necessary — at least in some 
cases — to carry out the purpose of RlCO’s criminal forfeiture provision. Without 
delving into their authority for imposing joint and several liability absent any 
statutory basis to do so, other circuits have authorized this remedy in the mill-rrm 
criminal forfeiture merely by citing prior decisions that have done so. That is also 
the way in which money judgments have been judicially legislated. Wliile tliis 
remedy was initially thought of as discretionary, a few of the later decisions appear 
to treat joint and several liability as something that a court must impose on all co- 
conspirators and co-schemers, regardless of the facts or tire unfairness of doing 
so.**" This is what the prosecutors tell district court judges and few of the courts or 
defense cormsel know enough to resist the prosecutor’s demand for full and 
automatic joint and several liability. Some courts hold that the actions of co- 
schemers generating the proceeds must be reasonably foreseeable to the defendant 


” E.g., United States v. Morrison, 656 F. Supp.2d 338 (E.D.N.Y. 2009) (government sought 
$172 million money j udgment from wholesale marketer of untaxed cigarettes based on erroneous 
extrapolation from unrepresentative same and erroneous theory that all proceeds generated by 
enterprise were subject to forfeiture, whether or not they were derived from racketeering activity; 
court awarded forfeiture of only $6,120,268, a tiny fraction of the amount sought by the 
government, which claimed that its estimate was “conservative.”). 

United States v. Caporale, 806 F.2d 1487, 1508 (1 1**" Cir, 1986). 

Few defense counsel or courts realize that the restitution statute, 18 U.S.C. § 3664(h), does 
have a Joint and several liability provision but it sensibly makes the remedy discretionary and 
allows the court to “apportion liability among the defendants to reflect the level of contribution 
to the victim’s loss and economic circumstances of each defendant.” 
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in order to hold him jointly and severally liable for all of the proceeds obtained; 
other courts reject even that limitation.** 

(f) Fee-shifting provision for prevailing owners. 

The original version of the CAFRA, which was approved by the House 
overwhelmingly in 1999, had a very important provision requiring the appointment 
of counsel, under the Criminal .lustice Act, for indigent claimants in every civil 
forfeiture case. This provision was anathema to tlie Department of Justice, as it 
would have leveled the playing field, so it was removed by the Senate in order to 
reach a compromise witli the Department of Justice tliat could be adopted by 
unanimous consent in 2000, an election year. The Senate crafted a good fee- 
shifting provision as a substitute for Chairman Henry Hyde’s much more effective 
appointment of counsel provision. The fee-shifting provision, like tlie CAFRA as a 
whole, only applies to in rem civil forfeiture cases. 28 U.S.C. § 2465(b). It has 
been held not to apply to third party claims in the ancillary hearing, which is 
treated as a civil proceeding. But the unsatisfactory and ineffective Equal Access to 
■lustice Act fee-shifting provision (28 U.S.C. § 2412(d)) still applies to third party 
claims in criminal forfeiture cases. 

(g) Damage remedy for prevailing owners. 

The CAFRA also amended 28 U.S.C. § 2680(c), a provision of the Federal 
Tort Claims Act, to provide a damage remedy for property owners who prevail in a 
civil forfeiture case where the law enforcement agency has lost, destroyed or 
damaged the property. 

There is no such remedy in criminal forfeiture cases. Even the civil 
forfeiture remedy has been rendered nugatory by absurd court decisions holding 
that the damage remedy is available only if the property was seized solely for the 


'* E.g., United States v. Browne, 505 F.3d 1229, 1277-82 (11**' Cir. 2007); United States v. 
Spano, 421 F.3d 599, 603 (7’*' Cir. 2005) (declining to impose any reasonable foreseeability 
limitation); hut see United States v. Contorinis, 692 F.3d 136, 147 (2d Cir. 2012) (actions 
generating the proceeds must be reasonably foreseeable to the defendant); United States r. hJder, 
682 F.3d 1065, 1073 (8*^ Cir. 2012) (same). 
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purpose of civil forfeiture and not as possible evidence of a crime or for some other 
reason.*^ 


Conclusion 

Both civil and criminal forfeiture need many reforms. The most critical 
reform — and the one that is the most difficult to get through Congress due to the 
vested interests of law enforcement agencies — is the abolition of the notorious 
bounty-hrmting system that provides an irresistible incentive for law enforcement 
to pursue imjust and frequently imlawful seizures of property. It would be a 
mistake to enact refonns of the federal civil forfeiture laws while leaving our 
criminal forfeiture laws imtouched. That would merely shift the abuse further into 
the criminal forum. Although the requirement of a criminal conviction and the 
right to appointed counsel are very important procedural safeguards lacking in civil 
forfeitme, federal criminal forfeiture is otherwise less protective of property rights 
than civil forfeiture . 


E.g., Foster v. United States, 522 F.3d 1071, 1075 (O* Cir. 2008); Smoke Shop, LLC v’. United 
States, 2014 U.S. App. LEXIS 14990 (7*'’ Cir. Aug. 4, 2014). 


23 



81 


Mr. Sensenbrenner. We will now to go questions under the 5- 
minute rule. The Chair yields himself 5 minutes. 

Mr. Henderson, in your submitted testimony, you wrote, “Law 
enforcement and prosecutors should avoid pursuing forfeitures ac- 
tions when the primary purpose is to obtain assets rather than 
pursue a prosecutable case.” Now there is a lot of evidence to the 
contrary, and let me just mention three of them. 

In Volusia County, Florida, the sheriffs department set up a for- 
feiture trap to stop motorists traveling Interstate 95 and seized 
over $5,000 a day from motorists over a 3-year period, over $8 mil- 
lion total. In three-quarters of the seizures, no criminal charges 
were filed. 

In Shelby County, Texas, court records from 2006 to 2008 showed 
nearly 200 cases in which Tenaha police seized cash and property 
from motorists. Again, 75 percent of the time, no charges were 
filed. 

A local Nashville TV station found that by about a 3-to-l ratio, 
the police were pulling over suspected drug couriers as they were 
leaving Nashville rather than when they were entering the city. 
This suggests that there is more interest in seizing cash than keep- 
ing drugs off the street. 

Now, if the goal is to pursue prosecutable cases, why isn’t crimi- 
nal forfeiture sufficient? Mr. Henderson? 

Mr. Henderson. Yes, the cases you have cited, again going back 
to NDAA, the policy of the national prosecutors. State and local 
prosecutors, as well as my home State of Indiana, there is a dif- 
ference between chasing the money and chasing the criminals. But 
the priorities in those particular cases — and I don’t want to speak 
specifically about the facts because I am not that familiar with 
them. But in those cases where the primary purpose is to chase the 
money, that would not be supported by prosecutors. 

I think the priorities in those particular examples have been 
turned upside down. I think that that is why we need an open dis- 
cussion on reform. 

But I don’t want to confuse that with. Chairman, with the idea 
that people who deal in illicit drugs should be allowed to profit 
from it as well because it is a tool that can be used to discourage 
those that deal drugs for profit. 

And if I could finally say is that drugs would not be dealt, but 
for profit. That is why they are on the street from the top all the 
way down. 

Mr. Sensenbrenner. Okay. 

Mr. Henderson. And that is how they end up in those hands. 

Mr. Sensenbrenner. Well, you also testified, “Local prosecutors 
have no choice but to access assets forfeited under Federal law” to 
get around what you see is an unwise State limitations on for- 
feiture. Now I guess there are two ways for us to go about reform, 
and I am not advocating either one of them at this time. 

You know, one is to simply repeal the possibility of adoption as 
a way of getting around State law and send you back to Indianap- 
olis to try to get the State law changed, and other prosecutors have 
their own State capitals. The other thing is to completely repeal 
civil asset forfeiture and require it to be criminal asset forfeiture, 
which means that you have got to indict somebody or file a charge. 
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Can you tell me how you would reform this so as to avoid either 
of those possibilities being discussed around here? 

Mr. Henderson. I believe that there are some States that have 
gotten it right, and I believe there is judicial review. You know, I 
am always concerned when the review is only administrative. I 
think judicial review would go a long way toward due process. 

I believe some States 

Mr. Sensenbrenner. Would you advocate mandatory judicial re- 
view, meaning that the property is seized, and it automatically 
goes to court rather than any type of administrative review when 
somebody’s property is seized and they don’t know what agency 
seized them, and there is only 30 days for them to contest it? 

Mr. Henderson. I would be much more comfortable with a judge 
making the decision under whatever law is applicable in that State 
or in the case of Federal law versus an administrative. However, 
I am certain there are logistic issues when it comes to the Fed- 
eral — 

Mr. Sensenbrenner. Of course, there are. Because it is so sim- 
ple do it and keep the money and let the time limit expire. 

The gentlewoman from Texas, Ms. Jackson Lee. 

Ms. Jackson Lee. Mr. Chairman, thank you very much. 

Let me as well express my appreciation to the witnesses today. 

Mr. Chairman, I would like to ask unanimous consent to submit 
into the record a letter from the ACLU, dated February 11, 2015, 
regarding the endorsement of the Fifth Amendment Integrity Res- 
toration Act. 

Mr. Sensenbrenner. Without objection. 

[The information referred to follows:] 
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ACLU 


AMERICAN CIVIL LIBERTIES UNION 


Febniary 1 1, 2015 

The Honorable Jim Sensenbrenner 
Chairman. Hou.se Judiciary Crime Subcommittee 
2138 Rayburn House OITice Building 
Washington. DC 20515 

AMiiticAH orrit 

LtBKRTtKS UBIRII 

The Honorable Sheila Jackson Lee 
•. Ranking Member, House Judiciary Crime Subcommittee 
•" B-35 1 Rayburn House OfTice Building 

Washington. DC 20515 


Re: ACLU F.ndorsenienI of the Fifth .Anieiidinent Integrity Restoration 
(FAIR) Act 

urn Dear Chairman Sen.senbrenner and Ranking Member Jackson Lee. 

= The American Civil Liberties Union (ACLU) is pleased that the House 

Judiciary Crime Subcommittee is convening today’s hearing on Federal 
Asset Forfeiture: Uses and Reforms. As the Subcommittee considers reforms 
to civil asset forfeiture, the .ACLU would like to highlight its support of the 
Fifth Amendment Integrity Restoration (FAIR) .Act offered by 
Representative Tim Walberg (R-Ml) and Senator Rand Paul (R-KY) These 
bipartisan bills (H R 540 and S 255) are consistent with the ACLU's nearly 
100 year old mission to defend and preserve the individual rights and 
liberties that the Constitution and the laws of the United States guarantee 
everyone in this country As the nation’s guardian of liberty, and with more 
than a million members, activists, and supporters nationwide, the ACLU 
advances the principle that every individual’s rights must be protected 
equally under the law, regardless of race, religion, gender, sexual 
orientation, disability, or national origin. 


The current federal civil asset forfeiture program undermines civil libenics 
and violates due process rights Civil asset forfeiture provides law 
enforcement with the power to take property from someone who has not 
been convicted of a crime Innocent citizens are deprived of their property 
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without due process of law, often without an arrest or a hearing. Property owners bear the 
burden and the costs of demonstrating a property’s “innocence” and are not entitled to a 
lawyer. 


As outrageous as this sounds, civil asset forfeiture is used by federal, state, and local law 
enforcement throughout the country. The practice is driven by the billions of dollars it 
generates annually for law enforcement at all levels because law enforcement is permitted 
to keep the assets it seizes. Since 2008, state and local police have made more than 
55,000 seizures of cash and property worth $3 billion dollars with the help of the federal 
government.^ 


Far greater than these billions, however, is the price that people pay when their homes, 
businesses, cars, cash, and other property have been seized. Civil asset forfeiture has long 
been used to carry out the ineffective and abusive War on Drugs. Just as the War on 
Drugs disproportionately impacts people and communities of color, so has civil asset 
forfeiture. For decades. Blacks and Latinos have had their property seized based on mere 
suspicion of drug activity as a consequence of racial profiling. In the 1990’s, in one 
Florida county, 90% of the drivers from whom cash was confiscated without arrest were 
Black or Latino, " 


In response to such suspicionless seizures, the ACLU supported efforts that resulted in 
the Civil Asset Forfeiture Reform Act of 2000. We found that in “traffic stops, airport 
searches, and drug arrests . . . minorities are hardest hit.”^ This continues to be the case 
more than a decade later. In 2012, the ACLU settled a lawsuit on behalf of African 
American and Latino drivers in two East Texas counties where police seized $3 million 
dollars between 2006 and 2008. None of these people were ever arrested or charged with 
a crime,"^ And had it not been for the ACLU’s intervention, these drivers with low and 
modest incomes would have never seen justice. Very few people have the resources to 
take on the government, especially when the deck is stacked against property owners as it 
is in civil asset forfeiture cases. 


^ Robert O'Harrow, Jr., Sari Horwitz, and Steven Rich, Holder limits seized-asset sharing process that splits 
billions with local, state police, WASH. POST (Jan. 16, 2015), 

hLtp://www.wasru nRtonp os'c.com/invest iRat iort s/hol der ends seized-a sset sharing-orocess-thal; splil: 
biilions-with-iQCal-state-poiice/2015/Ql/'16/Qe7caQ58-99d4-lle4-bcfb-QS9ec7a93ddc storv.html . 

^ Jeff Brazil and Steve Berry, Tainted cash or easy money?, ORLANDO SENTINEL (June 14, 1992), 
httD://artic!es.oriandosent^ne^com/199?-06-14/news/9206^.^1060 ] S!?;7urer.-keri-drug-sqij.3d . 

^ Letter from the ACLU and NAACP to the U.S. House of Representatives on the Civil Asset Forfeiture 
Reform Act of 1999 (June 10, 1999), available at https://www.acki.Qrg/rac!al-jiistice/!etter-house-ciV!l- 
3Sbet-forfeiture-,Kt-1999 . 

Press Release, ACLU Announces Settlement in "Highway Robbery" Cases in Texas (Aug. 3, 2012), 
httDs:.//vvww,aclu.ore,-'crim(nai-law-reform/aciu-announces-settjament-hig.hwav-rohberv-cases-taxag . 
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Civil asset forfeiture is also fueling police militarization, another byproduct of the War on 
Drugs. Police departments are able to purchase military weapons and equipment using 
the profits they reap from forfeitures. They can do so with little oversight or 
accountability. In one Georgia town, police used forfeiture funds to purchase a $230,000 
armored personnel carrier. Across the country, police have spent more than $175 million 
on weaponry with funds acquired througji federal and local partnering on civil asset 
forfeiture. ^ 


The FAIR Act responds to community concerns by addressing three aspects of the civil 
asset forfeiture program. First, it eliminates the profit incentives driving civil asset 
forfeiture at all levels by ending federal and state/local partnerships known as “equitable 
sharing” that have been used to circumvent state civil forfeiture reforms. It also tackles 
the perverse profit incentives by sending forfeiture proceeds to the U.S. Treasury's 
General Fund for congressional spending on any purpose instead of to the Department of 
Justice (DOJ) Asset Forfeiture Fund that pads only the DOJ budget. Second, the 
legislation increases the burden of proof from a “preponderance of the evidence” to 
“clear and convincing evidence” before the government can take someone’s property 
believed to be connected to a crime. Finally, the FAIR Act provides property owners with 
the right to counsel in all civil forfeiture proceedings. As a result, the FAIR Act reforms 
should help minimize civil asset forfeiture’s disproportionate impact on people of color 
and low-income people. 


This hearing is an important first step in addressing the problems with the current civil 
asset forfeiture program. We encourage Members of Congress to support the FAIR Act 
as part of any federal reform effort. If you have any questions or comments, please feel 
free to contact Kanya Bennett, Legislative Counsel, phone; (202) 715-0808 or email: 
kbennett@aclu.org. 


Sincerely, 


Michael W. Macleod-Ball 
Acting Director 








Kanya Bennett 
Legislative Counsel 


Nick Sibilla, Federal forfeiture program: what's it funding?, FORBES (Oct. 22, 2014), 
hl:tp:,//wwv.^.forbe 5,com/5i!: es/ instltutcfor!U5ticc /20 14/ 10/22 /how-civil-forfe! turc-fus i5 -police- 
miiitarization-and-iets-cons-buy-soorts-cars-and-hire-ciowas/ . 
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Ms. Jackson Lee. If I might, and to the witnesses, our time is 
short. Questions may be long. If you can be pithy in your answers, 
I would appreciate it. 

The new policy announced by the Attorney General in January 
purports to end the Federal adoption of State seizures except in 
limited circumstances. This practice involves Federal law enforce- 
ment sharing up to 80 percent of the proceeds of these seizures for 
State and local law enforcement agencies, which has raised con- 
cerns that these agencies are motivated to engage in seizures for 
profit. 

Mr. Blanco, if you will, the new policy, under this policy, adoptive 
seizures and equitable sharing may take place if a State or local 
law enforcement agent seizes assets while participating in joint op- 
erations with Federal agencies. But doesn’t this exemption still 
allow a huge volume of adoptive seizures to continue if the Federal 
agents are added to task forces only to serve in minor roles to call 
them “joint operations.” 

And I am just going to give you a subset. And then under this 
new policy, adoptive seizures may take place if the seizures take 
place pursuant to warrants issued by Federal courts. Doesn’t this 
allow States with Federal agents to subvert the new policy by sim- 
ply having more seizures done through the Federal warrants? 

You can just be brief in your answer. 

Mr. Blanco. Thank you. Congresswoman, for the opportunity to 
answer that question and to address that issue head on. 

As the Congresswoman has so aptly pointed out, the new adop- 
tion policy issued by the Federal Government really takes out all 
of those adoptions that I think the Congresswoman had talked 
about. What the Congresswoman is talking about now are what 
was never adoptions. 

When Federal agencies do joint investigations or are on task 
forces with State and locals, which is critical to law enforcement, 
those are not adoptive cases. Those are cases that are done under 
the supervision and under the authority of Federal Government, 
and our Federal policies and guidelines apply. So those are not 
adoptions in those instances. 

And let me go further by saying that with respect to the seizure 
of those assets, when you talk about equitable sharing at the end 
of the day, two very different things. One is the forfeiture of the 
property, which we must go through the procedures in order to for- 
feit it. Once that property is forfeited, then there is a potential that 
that law enforcement agency may get some money back or some 
asset back. 

There is no guarantee that they will. And in fact, many instances 
these task forces operate, for example, with the fraud task forces 
or task forces having to do with anything other than narcotics, they 
get no money back. 

Ms. Jackson Lee. Let me just leave on the table, if I might, the 
underlying point of the question was couldn’t there be sidestepping 
of these orders? I am not going to pursue it with you. I am going 
to leave it on the table, if you will, sidestepping by dragging in, if 
you will, of Federal officers? 

And so, we have a lot to consider. Let me move on to Mr. Hen- 
derson. But I thank you for hitting the question straight on. 
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Mr. Henderson, first of all, we count on prosecutors in local juris- 
dictions to be the people’s lawyer. We understand the responsibil- 
ities, and as I indicated in my opening remarks, there are a num- 
ber of issues that I hope the prosecutors will join us on in trying 
to explore. 

In this instance, might I say why should we allow State and local 
law enforcement agencies to ignore the asset forfeiture laws of 
their own States, which may be more restrictive than Federal law, 
and pursue seizures by in essence dragging in or bringing in Fed- 
eral agencies in order to receive the proceeds? Let me have a sub- 
set to that. 

The Washington Post, in recent articles about adoptive forfeit- 
ures and highway interdictions by State and local police, the Post 
examined 400 cases in which people challenged seizures and re- 
ceived some money back. And the majority were Black, Hispanic, 
or another minority. 

Of course, this raised the serious issue of racial profiling and con- 
cerns that minorities are being disproportionately targeted. Would 
you comment on that, those two questions, please? 

Mr. Henderson. Yes, Congresswoman. Every State is different, 
and certainly in a State like Indiana, there would be very few, if 
any, seizures under the old law. And it is part of the Indiana con- 
stitution, and so as it stands, none of those monies would be re- 
turned into the general fund, nor would those funds be returned to 
law enforcement. It would go into a some sort of guaranteed fund 
for school 

Ms. Jackson Lee. But if your law were more restrictive, would 
you want to be under that law just for the rights of the citizens 
involved? If — apparently, your State law is not, but if it was? 

Mr. Henderson. Well, I believe there would be no incentive at 
that point to spend the resources to pursue these, especially these 
larger adoption cases. And if I may just give one brief example? 

Ms. Jackson Lee. And what about the racial profiling? 

Mr. Henderson. Well, clearly, a separate issue. But there is no 
room for racial profiling anywhere in this country, nor should it be 
occurring. And that is with proper supervision and proper training. 

And to the extent that that is happening, that should be dealt 
with at that local jurisdiction or with that particular State agency. 
Our laws are such in this country and in all States that that would 
be strictly forbidden. So, again, that would be a particular depart- 
ment issue. 

Mr. Sensenbrenner. The time of the gentlewoman has expired. 

Ms. Jackson Lee. I thank you. 

Mr. Sensenbrenner. The gentleman from Virginia, Chairman 
Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Blanco, one of the key points from the Inspector General’s 
report on cold consent searches is that the general public doesn’t 
know their rights when confronted in seizure situations and often 
turns over money because they are pressured or believe they have 
to do so. And they are, as I noted in my opening statement, in an 
uncomfortable situation. 

What can the Justice Department do to fix this? 

Mr. Blanco. Thank you. Chairman, for that question. 
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I am not familiar with the OIG’s report. I am not familiar with 
that instance, but I can tell you what the Federal Government can 
do in order to 

Mr. Goodlatte. Let me back up. You are not familiar with the 
Inspector General’s report on 

Mr. Blanco. I have not read that report, no. 

Mr. Goodlatte. Well, don’t you think it would have been a good 
idea to read that before you came here today? 

Mr. Blanco. I am happy to read it, Mr. Chairperson. 

Mr. Goodlatte. Please do. 

Mr. Blanco. But I can tell you two things. One is the Federal 
Government can definitely get involved by training individuals, by 
training officers, and by supervision. By providing in place, or put- 
ting in place, guidelines for them in how they approach individuals 
and how they do their job, which we do on a regular basis. 

I think there is also a way to make sure that the public knows 
what their rights are, and I think the Federal Government can do 
those things in lockstep, as well as training its law enforcement of- 
ficers. 

Mr. Goodlatte. What about not adopting cases in which certain 
Federal guidelines have not been followed? 

Mr. Blanco. Well, I think. Chairman, that at this point, if you 
take a look at the adoptions which has been much of the criticism 
that has come out, at least our first step in reviewing our process. 
And as you know, we are taking a very extensive top-to-bottom re- 
view of the process. 

Federal adoptions of State cases have been eliminated. Chair- 
person. What you have right now are for specific exceptions, and 
those are public safety exceptions. So that is not even on the table. 

Mr. Goodlatte. Let me stop you, because I have limited time, 
and go to Ms. Sheth. In his written testimony, Mr. Blanco quotes 
Justice Kennedy and states, “No interest of any owner is forfeited 
if he can show he did not know of or consent to the crime.” How 
realistic of a statement is that in practice? 

Ms. Sheth. Practically speaking, that is not a realistic state- 
ment. As I explained, many forfeitures, 64 percent, are administra- 
tive. And in that circumstances, the forfeiture is presumed valid. 

So property owners — maybe it is helpful to walk through how or- 
dinary seizures work. Initially, the seizure must be based on prob- 
able cause. 

Mr. Goodlatte. Better walk fast because I only have a limited 
amount of time. Go ahead. [Laughter.] 

Ms. Sheth. Initially, the seizure must be based on probable 
cause, and that is usually an on-the-ground determination by police 
officers. There is no check on that. The only check in administra- 
tive forfeitures is by the seizing agency itself 

To the extent it even gets to a civil forfeiture, which is only when 
a property owner files a claim, then they still face these burdens 
of needing to hire counsel because there is no guarantee to counsel. 
They need to affirmatively prove that they are innocent of a crime 
and that they did not know of the illegal activity. 

Mr. Goodlatte. Okay. 

Ms. Sheth. So it is very difficult, and this process stacks the 
deck against innocent property owners. 
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Mr. Goodlatte. Let me follow up with Mr. Smith on that. You 
note in your testimony that few attorneys or petitioners understand 
the administrative process to recover seized assets and ask that 
agencies include a detailed description of the process within their 
notice of seizure. However, you also note the technicalities of this 
process make it difficult for attorneys to properly file an appeal. 

What changes can we make to the process for administrative for- 
feitures that will make it more understandable for petitioners and 
attorneys alike? 

Mr. Smith. Thank you for that question. 

In my written materials, I have made a number of suggestions. 
And actually, I have even further suggestions for reforming the ad- 
ministrative forfeiture process that are not included here, but 
which the Members of the Committee are aware of. 

I chose to focus here because I figured I had very little time 

Mr. Goodlatte. You have very little time because I have got one 
more question to ask Mr. Henderson. 

Mr. Smith. But basically, the ones that are in my written sub- 
mission here fall into two categories, Mr. Goodlatte. One is a par- 
ticular — 

Mr. Goodlatte. You are going to have to submit them in writ- 
ing. I am sorry. 

Mr. Henderson, do you have the manpower to prosecute for- 
feiture cases in your county in the absence of DOJ adoption poli- 
cies, and what will happen to the cases that DOJ would have taken 
under the previous policy? 

Mr. Henderson. In my county, no. I do not have those resources, 
especially in the instances where there are criminal enterprises, if 
you will. In my written comments, I spoke of, you know, garages, 
barber shops, cash businesses that are being used as fronts. That 
is one of the areas that local — generally local authorities and a ma- 
jority of prosecutors offices in this country are not major metropoli- 
tan areas and have a very difficult time handling those kinds of as- 
sets and in that type of procedure. 

There is a provision to allow outside counsel to take contingency 
fees, if you will. Personally, I have never been a fan of that and 
have not made use of that. But I know there are some instances 
of that occurring. 

Mr. Sensenbrenner. The time of the gentleman has expired. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Sensenbrenner. Before recognizing Mr. Conyers, let me 
say, Mr. Blanco, I am going to reserve the right to recall you. 

Mr. Blanco. Thank you. 

Mr. Sensenbrenner. You know, I am absolutely shocked that 
you have come as a Justice Department witness to this hearing 
without reading the Inspector General’s report that is directly on 
point. You know, IG’s reports are designed to give the department 
an opportunity to clean up its own act, rather than having Con- 
gress to give you a kick in the behind to do that. 

Now, apparently, a kick is necessary. And you know, I will be 
honest to say that you came up here without being prepared with 
the major point that the Inspector General’s report is making. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. 
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Attorney Sheth, let us talk about a very unpleasant subject, ra- 
cial profiling, which we got laws against it, and everybody has 
preached about it. But it is still happening, and I think to a greater 
extent than many of us are aware. 

And I just want to see how you and Attorney Smith think this 
thing plays into more problems when we come to asset forfeiture? 

Ms. Sheth. Sure. Unfortunately, there are no hard statistics on 
the disproportionate impact of civil forfeiture on minorities and 
those of lower income. But a study or examination by the Wash- 
ington Post revealed that in 400 Federal court cases they examined 
in which people contested seizures and received their money back 
because there was absolutely no grounds for the seizure, the major- 
ity were Black, Hispanic, or another minority. 

And even the DOJ itself has implicitly acknowledged that cold 
consent encounters are more often associated with racial profiling 
than contacts based on previously acquired information, and that 
is revealed in the OIG report from January 2015. 

If I may just briefly address some of the points that Mr. Hender- 
son raised? There is no better way to ensure that the primary pur- 
pose of asset forfeiture is not to benefit from those assets than sim- 
ply to eliminate the ability of law enforcement to retain those as- 
sets. 

Also, a point of clarification. Mr. Henderson is, unfortunately, 
wrong on the point about Indiana law. While the Indiana constitu- 
tion does require forfeitures to go to the common school fund, Indi- 
ana statute allows for law enforcement expenses of forfeiture to be 
paid out of forfeiture proceeds, and indeed, the Indiana attorney 
general has taken the formal legal position that because these are 
civil and not criminal proceedings, civil forfeitures are not required 
to go to the common school fund. 

Mr. Conyers. Thank you. 

Do you have anything to add to that, David Smith? 

Mr. Smith. Yes. Yes, Mr. Conyers. I appreciate that fact that we 
do have some statistics on racial disparities in this area. But you 
don’t need a report or statistics to know that that is the case be- 
cause we have seen dozens and dozens of newspaper stories for dec- 
ades now, since the — since the late ’80’s when forfeiture abuse first 
came to the attention of the public through the press. And time 
after time, the stories have focused on that theme that minorities 
are targeted by the highway patrols for these outrageous stops 
where they are just looking for money. They are not trying to en- 
force the law through these stops. 

You know, they talk about we are looking for terrorists on the 
highway. That is what they actually tell some of the — the Virginia 
State Police will stop a motorist and say, you know, we are out 
here looking for terrorists and drug dealers, and then they get 
around to saying, by the way, do you have any cash in your car? 
And that is what they are really after. 

So it is really a disgraceful situation. And by the way, I want to 
compliment Mr. Henderson for bringing up the very distasteful 
subject of how many DAs in Indiana actually hire private outside 
counsel to do all of their civil forfeiture cases, all of them. It is like 
a contract. 

Mr. Conyers. Other States do that, too, do you know? 
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Mr. Smith. I am not aware of it happening in any State except 
Indiana. And there is no statute saying that, you know, go ahead 
and do this. It is just a practice that has developed, and I com- 
pliment Mr. Henderson for saying he doesn’t approve of it. 

But apparently, it is a practice that most DAs in Indiana do fol- 
low. 

Mr. Conyers. Okay. Thank you. 

Ms. Sheth. Well, to clarify, the Indiana statute specifically au- 
thorizes prosecutors to hire private attorneys. The contingency fee 
agreement is what it is, by practice, and it is usually up to 30 per- 
cent. 

To answer your question, what can be done for the racial 
profiling is to require the DOJ to actually track statistics. Greater 
transparency in reporting about how it is affecting minorities and 
how many stops are minorities. 

Mr. Conyers. Thank you. 

Mr. Chairman, I would like to close by asking unanimous con- 
sent to put The Washington Post series by Robert O’Harrow in the 
record.* 

Mr. Sensenbrenner. Without objection. 

The gentleman from Colorado, Mr. Buck. 

Mr. Buck. Thank you, Mr. Chairman. 

Mr. Blanco, quick questions for you. You mentioned in your open- 
ing statement that asset forfeiture is designed to break the finan- 
cial backbone of organized criminal syndicates and drug cartels. 
Correct? 

Mr. Blanco. That is correct, sir. 

Mr. Buck. And I take it you were in the Southern District of 
Florida. My memory was that there were huge minimums in order 
to justify prosecution, especially in the cocaine area. I don’t know 
if it was 50 kilos or 100 kilos, but it was large quantities that you 
folks were dealing with. 

Mr. Blanco. It varied, sir, depending on whether you were a 
State prosecutor or a Federal prosecutor. 

Mr. Buck. Oh, I am talking about Federal. You were in the U.S. 
attorney’s office. 

Mr. Blanco. We had mandatory minimums, yes, on those cases. 

Mr. Buck. Okay. And they were huge? 

Mr. Blanco. Yes. 

Mr. Buck. All right. It would take a very large forfeiture to 
break the backbone of the drug cartels that you were dealing with 
in the Southern District of Florida? 

Mr. Blanco. Congressman, let me answer that question in this 
way 

Mr. Buck. Well, it is kind of a yes or no question. I take it, these 
drug cartels deal with huge amounts of cash. You are not talking 
about taking $10,000 from somebody and being able to put — and 
this is your quote. “Break the financial backbone of a drug cartel.” 

Mr. Blanco. That is right. 

Mr. Buck. It has got to be a large forfeiture to break the finan- 
cial backbone. 


*Note: The submitted material, an investiative series by The Washington Post, is not re- 
printed in this record but is on file with the Subcommittee, and can also be accessed at: 
http: / / docs, house.gov / Committee / Calendar / By Event, aspx ?EventID= 1 02930. 
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Mr. Blanco. Congressman, but sophisticated drug cartels and 
syndicates don’t keep their money in one place. They keep them in 
different places, and they have different people moving the money 
around. They do it either through smurfs, or they do it through 
couriers, or they do it through bank accounts and other third-party 
gatekeepers. 

So when you find a stash, the amount that you are talking about, 
yes, it can happen. But what really drives them is the way that 
they can move their money and hide their money. And when you 
take that — when you take that possibility 

Mr. Buck. So a series of small forfeitures could also break the 
financial backbone? 

Mr. Blanco. That is correct. Congressman. 

Mr. Buck. All right. How many backbones have these adoptive 
forfeitures broken? 

Mr. Blanco. Pardon me, sir? 

Mr. Buck. Name a drug cartel. Name an organization, a syn- 
dicate that adoptive forfeitures from States, name one that has 
been broken by those forfeitures. 

Mr. Blanco. I can tell you there have been several, particularly 
with the Mexican cartels, who move their money with smurfs and 
couriers. Every amount of money you take from them is money that 
they cannot reinvest in their organization. 

Mr. Buck. Can you tell me about one that has been broken with 
these stops 

Mr. Blanco. Yes, I can. The Zeta Cartel is a cartel that we take 
money from on a regular basis. And in many instances, it is very 
difficult for their gatekeepers on the border to continue. They have 
to pay their people. 

Mr. Buck. And these are adoptive forfeitures. These are not Fed- 
eral forfeitures? 

Mr. Blanco. I am talking about forfeitures in general, sir. Adop- 
tive forfeitures, which no longer exist in the Federal Government 
without exceptions with public safety 

Mr. Buck. We are going to get to the exceptions. But I am asking 
you, it seems to me that the adoptive forfeitures tend to be much 
smaller than the Federal forfeitures, and I am asking you. You are 
talking about forfeitures, the purpose is to break backbones. Do 
adoptive forfeitures break backbones, or do they just supplement 
funding for local law enforcement agencies? 

Mr. Blanco. I believe. Congressman, that they do break the 
backbone of these cartels and these organizations. For example, in 
my experience 

Mr. Buck. Let me ask you this. What is the percentage of adop- 
tive forfeitures that are over, say, $100,000? 

Mr. Blanco. Depends on where you live. Congressman. I can tell 
you in my district, in Miami, when I was both a State and Federal 
prosecutor, it wasn’t that unusual to open the trunk of a car and 
find $50,000 to $100,000 of which no one knew who owned that 
money. And that would probably be an adoptive forfeiture, sir. 

Mr. Buck. And that would go through — the State would work 
with the Federal Government on that? 

Mr. Blanco. Depending on whether the Federal Government 
was involved, and it can go through two ways. Congressman. It can 



94 


go through the administrative forfeiture procedure, where it gets 
forfeited administratively because no one in their right mind is 
going to go claim $100,000 

Mr. Buck. Especially if it has white powder on it. 

Mr. Blanco. Well, or it is in the trunk of a car, or it is stuck 
in a dashboard, or it is stuck in other areas of the car. Or it can 
go judicial, which means the U.S. attorney’s office is then reviewing 
that matter and will file a civil forfeiture claim. Or indict the 
money along with an individual, or decide to give that money back. 

Mr. Buck. I understand the different types of forfeiture. Let me 
ask you something. What is the burden of proof in a forfeiture 
case? I think you mentioned preponderance of the evidence. 

Mr. Blanco. It is preponderance. 

Mr. Buck. What is the burden of proof if no one shows up, if it 
is uncontested? 

Mr. Blanco. If it is uncontested, there is no need to have a bur- 
den of proof because, more often than not. Congressman, in my ex- 
perience, the reason that they don’t show up is because they want 
to distance themselves from the tainted money or the tainted ac- 
tion. 

Mr. Buck. Your experience is different than mine. If someone 
can’t afford a lawyer, they don’t show up to court to contest, do 
they? 

Mr. Blanco. I think. Congressman, in some instances, that may 
be true. 

Mr. Buck. And that tends to be in the lower amounts. In other 
words, $1,000 is found, and that money is the subject of a forfeiture 
action. Someone doesn’t show up to contest that, there is no burden 
of proof 

Mr. Blanco. Congressman, I don’t have that statistic in front of 
me. I can tell you that I think it is across the board. I am not so 
sure it is just the small denominations of money. 

But I understand your point, and I have to tell you, I empathize 
with your concern. And that is one of the concerns that we are tak- 
ing with us when we do our review. 

I don’t think that what you are saying is outrageous. Congress- 
man. I think it is right, and I think we need to take a look at it. 
And I think it is important to look at it. 

Mr. Sensenbrenner. The time of the gentleman has expired. 

The gentlewoman from California, Ms. Bass. 

Ms. Bass. I want to thank the Chair and the Ranking Member 
for this hearing, and I am really glad that the Committee is going 
to look into this issue. 

And I just have to tell you, years ago I remember when some of 
these laws were being passed around — asset forfeiture — that many 
folks in communities were hoping that some of the resources would 
actually go for drug treatment or other resources in the commu- 
nity. And clearly, that hasn’t happened. 

I did want to ask you about one particular area. I would like for 
you to talk about what happens to forfeitures related to the pros- 
ecution of child sex traffickers? So a recent report on the issue says 
that Federal prosecutors aren’t aggressively pursuing restitution 
for victims of sex trafficking, even though it is required under 
TVPA. 
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And I am wondering if Mr. Blanco could answer that, and per- 
haps Mr. Smith can comment? 

Mr. Blanco. Thank you, Congresswoman. 

That is something very important to me, as you might imagine, 
in what I supervise at the Department of Justice. I have to tell you 
that the Federal Government, particularly in child exploitation 
cases and child trafficking, is trying to do everything that we can. 

If what you are saying is a concern out there, I am happy to take 
it back. But I got to tell you, that is an area that we must take 
a closer look at, and it is an area that we must begin either seizing 
those funds. And not only funds, but assets, in the facilities that 
are carrying out such a horrendous kind of crime, whether there 
are buses that are used, cars that are used. All the assets and the 
whole weight of the Federal Government should really come into 
that plan. 

Ms. Bass. And it is my understanding that one of the reasons 
why there is some confusion around this is because in some juris- 
dictions, the girls are still charged as criminals when, in my opin- 
ion, if you are a child, you should never be charged as a prostitute 
if you are under the age of consent. That doesn’t seem to make 
sense at all. 

So I don’t know if you have any suggestions. You know, one, if 
any of the panel is familiar with confusion around this, what kind 
of reforms you might suggest that we make because, clearly, these 
girls need resources. One of the reasons why they stay with pimps 
is because they have no place else to go, nothing else to do. 

Mr. Blanco. I agree. I can tell you, federally, I don’t recall a case 
where we have indicted a child. That is generally done on the State 
side. 

Ms. Bass. I didn’t mean indict the child. 

Mr. Blanco. Oh, okay. 

Ms. Bass. I meant that because the child was considered a crimi- 
nal. 

Mr. Blanco. Oh, okay. 

Ms. Bass. Not that, you know, so you are going to give money 
to somebody who is a criminal when that person should have never 
been considered a criminal. 

Mr. Blanco. I got you. I got you. 

Ms. Bass. Anybody else want to comment on that? 

Ms. Sheth. I will just note that I know one of the justifications 
asserted for civil forfeiture is to compensate the crime victims, and 
Mr. Blanco has said that the DOJ has returned over $4 billion to 
crime victims, and $1.87 billion of that was recovered through civil 
forfeiture. Presumably, hopefully, some of that money would help 
victims like of sex trafficking. 

But in fact, that $4 billion represents approximately only 13 per- 
cent of seizure and forfeiture values, and that is from 2000 to Au- 
gust 2014. So it is a very minor portion of the revenue being gen- 
erated. 

Ms. Bass. Is there a way that the revenue that is seized could 
be used for resources for girls, victims? Could money be targeted 
that way? Is it ever targeted as to 

Ms. Sheth. Well, that could be, and that is exactly the role of 
Congress that when forfeiture proceeds come in, it shouldn’t go 
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back to the law enforcement agencies for them to unilaterally de- 
cide how it should be spent. It should go to Congress. 

Now Congress can allocate that money as it sees fit, and that is 
exactly where it should go and to eliminate that profit incentive 
and compensate crime victims and do other revenue-neutral kind 
of things. And to be fair, as law enforcement agencies do need the 
money and do need resources, they should be adequately funded to 
fight crime. 

Ms. Bass. Sure. 

Ms. Sheth. But that is the role of Congress or the legislative 
branch to ensure. 

Mr. Blanco. Congresswoman, we have in the past used these 
funds to compensate victims of sex crimes. And there also is a pro- 
vision — 

Ms. Bass. Child sex trafficking 

Mr. Blanco. I can say sex crimes, I am not sure — ^but I can cer- 
tainly look at that. There is also a provision in those agencies that 
are part of the equitable sharing that they can use these proceeds 
that they receive back for community projects and services. That 
may be one of them that they could use that for, and I will look 
into that. 

Ms. Bass. And maybe, you know, to my colleagues, as we are 
considering reforms in this area, maybe that is something that we 
could consider as well. 

And looks like I am out of time. Yield back my time. 

Mr. Sensenbrenner. Thank you. 

The gentleman from South Carolina, Mr. Gowdy? 

Mr. Gowdy. Thank you, Mr. Chairman. 

Ms. Sheth, I have been out of the courtroom for a long time, and 
I think the whole world has changed since I was last there. I want 
to give you a chance to tell me how much of it has changed. Can 
you still waive your right to remain silent and confess, even to the 
most heinous of crimes? 

Ms. Sheth. I am sorry? 

Mr. Gowdy. Can you still waive your Fifth Amendment right and 
confess? 

Ms. Sheth. Yes. Yes, that is correct. 

Mr. Gowdy. Can you still waive your right to a jury trial and 
plead guilty? 

Ms. Sheth. Yes. 

Mr. Gowdy. Can you still waive your right to a jury trial and 
have a bench trial? 

Ms. Sheth. Yes. 

Mr. Gowdy. Can you still waive your right to counsel and pro- 
ceed pro se, no matter how stupid that may be? 

Ms. Sheth. Yes. 

Mr. Gowdy. Can you still waive your right to appeal for every- 
thing except ineffective assistance of counsel? 

Ms. Sheth. Yes. 

Mr. Gowdy. Can you still waive your right to appeal even in a 
capital case and expedite your own execution? 

Ms. Sheth. Yes. 

Mr. Gowdy. I am just wondering why you can’t waive whatever 
property interest you may have in a piece of forfeited property. If 



97 


you can do all of that, then you ought to be able to waive your 
right — I will let you think about that for a second because I want 
to go to the two district attorneys. 

Mr. District Attorney, I will bet you did not go to law school and 
become a district attorney because you had an interest in being a 
revenue producer for your county or your State? 

Mr. Henderson. That is correct. Congressman. 

Mr. Gowdy. And the same would be true for Mr. Blanco. So what 
strikes me as a pretty easy remedy here — well, before we get to the 
remedy, Mr. Blanco, are you aware of any States that don’t have 
asset forfeiture laws? 

Mr. Blanco. I believe all States have considered and all States 
have passed some form of an asset forfeiture law. 

Mr. Gowdy. All right. And being the good lawyer that you are, 
you are sitting there wondering, well, if a State already has asset 
forfeiture laws, why are they coming to the Feds? What is it about 
the Federal system that makes it more attractive than pursuing 
your own State remedy? 

So the remedy I would propose to the two of you all is I would 
get the Attorney General or the new Attorney General to sit down 
with the district attorneys. I would take the financial incentive out 
of it for district attorneys and law enforcement. I don’t know a sin- 
gle cop or prosecutor that went into the business to be a revenue 
producer. Let the money go to the general fund. 

If that is the hang-up, if that is the issue is that cops and pros- 
ecutors are somehow going to benefit financially from this for- 
feiture, then just take that away and send it to the general fund 
because I don’t know a prosecutor or a cop that majored in busi- 
ness or economics. They don’t want to be in that business. 

But I do want to ask you, Mr. District Attorney, in Indiana, who 
provides the funding for your office? 

Mr. Henderson. The counties provide most of the funding for 
our offices in Indiana. 

Mr. Gowdy. And it is the exact same way in South Carolina. 
Now how many of your State laws are passed in the capital of Indi- 
ana? How many are passed by the State legislature? 

Mr. Henderson. All the States laws are passed by the State leg- 
islature. 

Mr. Gowdy. All of them. Same in South Carolina. All the laws 
are passed in Columbia, but not all the funding comes from Colum- 
bia. So all the laws are passed at the State level in Indiana, but 
all your funding doesn’t come from the State level. 

Mr. Henderson. That is correct. 

Mr. Gowdy. So it strikes me that if you want to take the money 
out of prosecution and out of law enforcement, they should fully 
fund your office. 

Mr. Henderson. Certainly, Congressman, that would be the 
case. But let me also say that the money generally would go back 
to the criminal with the money. Because if you are asking the pros- 
ecutor or the police to devote resources toward forfeiting money 
and taking that limited resource that the county or State has given 
us in order to pursue civil actions, I would hazard a guess that that 
just wouldn’t happen. 
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And I put in my paper, too, the practice of embedding officers 
with the Feds. So you have county sheriffs and chiefs of police that 
are paying their officers, taking them out of the community, and 
lending them, if you will, to the Federal authorities so that they 
could work together so that they can produce intelligence. 

I believe and, in fact, the chiefs and sheriffs in my area made 
sure to tell me this before I came here today, in that they will have 
to pull those people back because they can’t justify that to the com- 
munity. And so, and if that is the outcome, that is the outcome. 
But I do not see any widespread forfeiture of drug funds or any 
other illegally obtained funds if there is not an incentive. 

And if I could just quickly say finally 

Mr. Gowdy. Well, I am almost out of time. But there are two 
things that are going to kill us, and I am talking to you as a former 
DA, not as a fledgling Member of Congress. 

The two things that are going to kill us is if we ever start trading 
prison time for asset forfeiture and if we are perceived as being 
more interested in the finances than the enforcement. So I would 
tell your State reps and my State reps fully fund your office and 
let you do your job and get you out of the revenue producing busi- 
ness. 

Mr. Henderson. I agree. 

Mr. Sensenbrenner. The time of the gentleman has expired. 

The gentlewoman from California, Ms. Chu. 

Ms. Chu. Mr. Blanco, just yesterday there was the directive 
issued, and it required the Federal prosecutor to justify in writing 
whether there should be a joint task force. But it seemed that the 
new directive doesn’t prescribe the importance of any particular 
factor. 

Could you describe a situation in which a Federal prosecutor 
may find one, but not all of the factors to be present and still find 
insufficient Federal law enforcement oversight or participation? For 
example, could you walk us through how a prosecutor would deter- 
mine whether Federal forfeiture should apply in situations where 
Federal authorities are not involved in the investigation leading up 
to the seizure but were only pulled in at the time of the actual sei- 
zure? 

Mr. Blanco. Tthank you. Congresswoman, for that question. I 
think it is an important issue to discuss. 

Obviously, every case is very fact specific. So I can’t give you a 
cookie-cutter of what might happen. But for instance, in what you 
just described, there could be a situation where there is a Federal 
investigation going on for which the Federal Government may not 
want to tip its hand that these individuals are being investigated. 

For example, that there is either a confidential source or a wire- 
tap on individuals. We know they have a car filled with cocaine or 
money, and it is traveling. We may contact a State and local law 
enforcement officer and either tip off that this car has the contra- 
band in it or let them know that they should be on the lookout for 
this car, and they will then determine their own probable cause to 
stop that vehicle. 

At that instance, that becomes a State and Federal investigation. 
They are assisting the Federal Government. As the Congress- 
woman knows. Federal agencies, as great as they are, and we are — 
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Federal investigative agencies are the best in the world. There is 
no question about it. Can’t do their jobs without their State and 
local partners. 

The element of a task force situation, which I have been involved 
with in many instances, is critical to law enforcement not just in 
this area, but law enforcement in general. So that would be an area 
where I would look at. 

And I, as a Federal prosecutor, and what I would expect for that 
assistant United States attorney to do is to look at that scenario 
and determine is this a situation where their participation was nec- 
essary? Is this a situation in which they were asked to participate? 
Or is this a situation where that State and local law enforcement 
officer on her own decided, or his own, decided to use State laws 
to either stop that car or create their own investigations? 

Ms. Chu. So let me ask, the new directive places a great deal of 
discretion on the Federal prosecutors to determine whether the sei- 
zure by State and local law enforcement should be treated as Fed- 
eral forfeiture. Will there be a review process of these decisions? 

Mr. Blanco. That is a good question. Chairperson. That is some- 
thing that I will take back to the department with me, and we will 
certainly talk about it. I won’t commit to it, but it sounds very fair 
to me. 

Ms. Chu. Thank you. 

Ms. Sheth, there is this incredible incentive for State and local 
law enforcement to do these seizures, and it is troubling that some- 
one with the authority to seize property should be incentivized to 
do so. Could you walk us through reforms that could balance the 
monetary needs of local and State law enforcement for these assets 
while reducing the negative incentives that the Equitable Sharing 
Program creates? 

Ms. Sheth. Sure. As an initial matter, the Equitable Sharing 
Program should be abolished. To give you an idea of the scope of 
the Equitable Sharing Program, since 9/11, the amount of cash sei- 
zures have totaled $2.5 billion. 

Now the ability of State and local law enforcement to generate 
that revenue, they should, as Representative Gowdy suggested, 
should be adequately funded, and that should come from the State 
level or through maybe other revenue-neutral Eederal grants. But 
it should not come from civil forfeiture by seizing property owners’ 
property without any adequate process. 

One of the examples should be to abolish adoptive seizures in 
their entirety. The additional, it should be — there is no — I am not 
saying that we shouldn’t have joint task forces, but that monetary 
incentive should be abolished. And similarly, at the Eederal level, 
the profit incentive should be abolished. 

And by increasing different procedural safeguards, like the right 
to counsel or like increasing the burden of proof on the Government 
from preponderance of the evidence to clear and convincing or re- 
storing the presumption of innocence on property owners, to put 
the burden rightly on the Government to prove knowledge. 

Also the ability to have a prompt opportunity to contest the sei- 
zure. Right now, under Eederal law, that is only allowed for for 
other kinds of property, but not cash, and that should be provided 
for cash seizures as well. 
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Finally 

Mr. Sensenbrenner. Excuse me. Go ahead. 

Ms. Sheth. Oh, okay. Sorry. Finally, increased transparency and 
reporting would also go a long way. For example, putting the CATS 
database online or how property is distributed under equitable 
sharing requests. 

Mr. Blanco had said something about whether or not State and 
local law enforcement actually receive any of the proceeds. I would 
question how many equitable sharing requests were denied. 

Mr. Sensenbrenner. The time of the gentlewoman has expired. 

This concludes today’s hearing, and thanks to all witnesses and 
Members for attending. 

Without objection, all Members will have 5 legislative days with- 
in which to submit additional written questions for the witnesses 
or additional materials for the record. 

And without objection, the hearing is adjourned. 

[Whereupon, at 12:01 p.m., the Subcommittee was adjourned.] 
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The Honorable Bob Goodlatte 
Chairman 

House Committee on the Judiciary 
2138 Rayburn HOB 
Washington, DC 20515 


The Honorable Jim Sensenbrenner 

Chairman House Subcommittee on Crime, 

Terrorism, Homeland Security, and 

Investigations 

2449 Rayburn HOB 

Washington, DC 2051S 


Chairman Goodlatte and Chairman Sensenbrenner, 

I write today concerning civil asset forfeitures and the ongoing constitutional issues related to these 
forfeitures 

This past month, a constituent within my district was denied the right of due process In a forfeiture 
proceeding, despite the efforts and assistance of the local county sheriff. I respectfully request your 
Committee examine the attached document, and conduct an oversight hearing with the Department of 
Justice over the issue. 

The Constitution affords American citizens with the right of due process; t am concerned that In the case 
of civil asset forfeitures, this right Is being significantly infringed upon. I greatly appreciate your 
assistance In this matter, and welcome your feedback on directions forward to assist American citizens 
in the same situation. 

Sincerely, 


Steve Pearce 
Member of Congress 
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(Carlsbad. NM) I'm Scott London. Shenff of Eddy County New Mexico. In light of all that has 
transpired recently here in Eddy County surrounding my opposition to the IRS seizure and sale 
of Mr Kent Carters properties here in Carlsbad. I fell obligated to disclose what happened, 
what I learned and what ultimately lead to my decision to stand down and allow the sale to 
occur. 

First, let me be clear of my intentions and my stance I was never taking a stand against the 
original order, nor am I even opposing the legitimacy of the IRS The US Marshals are not my 
enemy. I believe, at least in part, the calm demeanor of our interactions are the results of the 
positive working relationship the Sheriff's Office and the Marshals have had in the past 

I never intended to say whether or not Mr Carter was right or wrong in this case. I have 
intentionally tried to stay ignorant of the facts of the case. It's not my place to Judge the facts of 
the case I am not the trier of fact I was simply trying to protect the process. I wanted to see that 
Mr Carter received his inalienable right of due process as articulated in both the constitutions of 
the United States and the Stale of New Mexico That was my purpose defend the Constitution 

Let me bnefly explain the series of events that has brought us to this month. Last fall, Mr Carter 
approached me and asked if I would protect his right of due process. He was engaged in a 
dispute with the IRS. The IRS had won a case in the US District Court in Las Cruses. The judge 
had issued an order to seize and sell three of his personal properties located here in Carlsbad. 
Mr Carter had filed an appeal with the Tenth Circuit Court of Appeals in Denver However, he 
feared the IRS may try to seize and sell his properly before exhausting his due process, I 
confirmed the appeal was filed and pending and agreed to protect his nghts 

In December, the US Marshals came to Eddy County with the court order to seize and secure 
Mr Carters properties. I was called to intervene in that situation. After going out and talking 
with all parlies. Mr Carter and his tenants on their own chose to voluntarily move out 

During that encounter It was learned that Mr Carter had failed to file a motion for a stay A 
motion for a stay is a procedural process to pause the process This was a procedural oversight 
by Mr. Carter who was handling the case pro se. which means he was representing himself He 
therefore filed a motion for a slay that week That motion was denied I'll talk more about that 
denial in just a moment 
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Fast forward to February. After learning that the IRS intended to proceed with the sale of Mr. 
Carter’s properties on February 19th, I confirmed that Mr. Carter's appeal was still pending. 
Therefore, I issued the letter to the IRS informing them that Mr. Carter's due process had been 
neither exhausted nor waived. 

Acting Chief Grover Hartt III with the US Department of Justice Tax Division responded to my 
letter with a letter. In his letter, he noted the original judgment and the order to seize and sell 
the properties. I am not disputing those. He also mentioned Mr. Carter's appeal, noting that he 
also filed for a motion to stay which was denied. He then goes on to cite various "case law". 

Before I continue, let me clarify something. Case law is not actually legislated law. It's case 
precedent. Precedent is used to clarify laws and establish procedure. It can also be used to 
overturn previously established case precedent or legislated law if that precedent or law is 
unconstitutional (basically an illegal law or precedent). My point being, precedent is not law, 
it's... precedent. 

Back to the topic at hand. Mr. Hartt cites four different cases: US v. Rodgers (1983) which 
deals with innocent third parties to a suit; US v. Poteet (201 1 ) a similar tax case which dealt with 
jurisdiction: Christopher LaSalle & Co. v. Heller Financial (1990) which addresses a party's right 
to request a stay and an appellate review In a civil suit not involving the government; and Miami 
Intern Realty Co. v. Paynter (1986) which deals with right to ask the courts to reduce a 
defendant's appeal bond in a civil suit not Including the government. 

I was unable to find the relevance of US v. Rodgers to this case. US v. Poteet did seem 
relevant to Mr. Carter's case, but was completely irrelevant to my stance of due process. 

Finally, let me dismiss the last two as irrelevant. We are not dealing with two non-governmental 
parties disputing who owes or who owns. The Fifth Amendment is there to protect the citizens 
from governmental overreach, t have recently paraphrased an excerpt of the Fifth many times, 
"Life, Liberty or Property cannot be taken without due process of law". Let me take a moment 
and read the entire Fifth Amendment. 

No person shell be held to enswerfor a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War or public danger; 

Right to a grand jury except for military during war time. 

nor shall any person be subject for the same offense to be twice put in Jeopardy of life or 
limb; 

Double jeopardy. 

nor shall be compelled in any criminal case to be a witness against himself, 

Self incrimination... Miranda rights. 

nor be deprived of life, liberty, or property, without due process of law; 

That's what we're talking about today. 

nor shall private property be taken for public use, without Just compensation. 
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Obviously not what we're talking about today. 

What we're talking about today was that second to the last phrase, "nor be deprived of life, 
liberty, or property, without due process of lav/'. That's pretty clear. The government cannot 
take for itself your personal property without due process of law. The law allows for Mr. Carter 
to appeal the judgment and order. Therefore, they cannot sell his property until he exhausts his 
due process. Not to mention, if he wins his appeal and the government has sold his property, 
he has no recourse to regain that property, because the government has now sold it to 
someone else. And we're not talking about money that can be put into a banking account and 
they can just right him a check later if they lose. We're talking about the land that he lived on, 
real property. 

The only thing I was trying to get the IRS to do is set aside the sale until the appeal was 
exhausted. Once exhausted, if they won, proceed with the sale. But if they lost, Mr. Carter 
would still have his property. 

Now, is it possible for an individual to drag out a case for years, delaying the inevitable; tying up 
the courts; costing taxpayers' money; just to lose? Yes. As a government employee, and even 
a taxpayer, can that be frustrating? Yes. Does it seem like the deck is stacked against the 
government? Yes. That's because it is. The Constitution and the Bill of Rights were designed 
to stack the deck in the favor of We The People, not We The Government. We all know the 
government will work to make their jobs easier, faster, and try to stack the deck so that they can 
get the justice they think they should. But that's not the way it's set up. The Constitution and 
Bill of Rights were designed to protect We The People. 

So now, let's look at the order denying the motion to stay. This is, after all, the linchpin to their 
whole argument that due process was afforded. 

The motion for a stay was filed in the Tenth Circuit Court of Appeals and was presented before 
Justices Holmes and Matheson. In their order, they cited four criteria they considered before 
deciding on this motion: 1. likelihood of a successful appeal; 2. threat of irreparable harm if the 
stay is not granted; 3. absence of harm to the opposing party if the stay is granted; and 4. any 
risk to public interest. And of course, they referenced this criteria from court precedent 
established in a case titled Homans v. City of Albuquerque (2001). Based on this criteria, they 
denied the motion. One could certainly argue at this point, the writing is on the wall. They're 
saying right there in their order that he's going to lose the appeal. The problem is, he hasn't lost 
his appeal. It is still pending. The Fifth Amendment doesn't say you have a right to due process 
in only cases you're likely to win. It doesn't say you have a right to due process if it's 
convenient. And it doesn't say your right to due process can be waived if there is no argument 
for irreparable harm. It doesn't even say you're right to due process is waived if you miss a 
procedural step, or fail to post a bond securing your own personal property. It says, no person 
can be deprived of life, liberty, or property, without due process of law [period], no qualifiers or 
exceptions. 

Therefore, it is obvious that the IRS, the US Department of Justice, and the Tenth Circuit Court 
of Appeals are violating Kent Carter's Fifth Amendment rights. 

So, why have I backed down to allow the sale of the property. You have a right to know. I have 
been receiving many letters, phone calls and emails of support and encouragement. I have also 
been threatened with arrest, which I was prepared to peaceably surrender to. I received many 
offers to travel to New Mexico to stand against the Feds. Unfortunately, there were also offers 
prepared to do violence against the government. I recognize that most changes in government 
come at the hand of violence. I, however, was not prepared to lead explicitly or implicitly in a 
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violent revolution. Mr. Carter, a God-fearing man, also did not want blood on his hands. He 
said, "We decided to do what's best for safety of the crowd and all involved, because we don't 
want any death on our hands. We chose God's peaceful way." Therefore, we agreed to allow 
the oppression of his inherent right to due process for the sake of public safety. This was not an 
easy decision, and resulted in a very sad day. 

I do not want this evil to prevail. I am seeking congressional review of the DOJ, the IRS, and 
the Justices that were involved in the violation of Mr. Carter’s rights. "Is it a futile effort?" you 
may ask. If we were to rely on odds of success in all our decisions, we would not be walking on 
two feet today. 

Article III, Section 1 of the US Constitution says. "The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior". It's safe to say, violating someone's 
inalienable rights is not good behavior. The judges need to be held accountable for their 
decisions. Hiding behind unconstitutional precedents is no excuse. 

So, what can you do? Don't be afraid to get involved. Contact your legislators in DC. Let them 
know where you stand. Call them. Email them. Send them a letter. Go see them if you can. 

It's easy to lose one voice in the crowd. But when the crowd speaks in one voice, it cannot be 
ignored. 

Would you like to see a plan for a true, non-violent revolution to change our government? 

Here's one I recently heard. Don't ignore who you send to DC, but focus most of your efforts 
into your local elections first. Get involved locally. Truth be told, this is where you have the 
most influence. Know your mayor. Know your city council. Know your sheriff. Know your county 
commission. And get involved in those elections. Then get involved with your state 
representatives. When you can get your local elected officials and your state elected officials to 
collaborate and work for you, you are then, with the help of your local and state officials, ready 
to take on DC. 

I plead with you, get involved. Get to know this republic that is supposed to represent you. 

Care more about your liberties than your benefits. 

From Eddy County New Mexico, I'm Sheriff Scott London. 
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